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Decision of the Netherlands Authority for Consumers and Markets regarding the imposition of an order
subject to periodic penalty payments on Royal Lactalis Leerdammer B.V. for violating the Dutch Act
regarding unfair trading practices in the agricultural and food supply chain
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Summary

In the agricultural sector, there is often an unequal bargaining position between, on the one hand,
suppliers (farmers, growers, and fishermen) and, on the other hand, major buyers, such as dairy
companies and meat producers. The Dutch Act regarding unfair trading practices in the agricultural and
food supply chain (in Dutch: Wet oneerlijke handelspraktijken landbouw en voedselvoorzieningsketen, or
Wet OHP Landbouw) is aimed at protecting suppliers against this inequality. For example, this act
prohibits producers from changing their supply conditions unilaterally, including setting the price.

In this decision, the Netherlands Authority for Consumer and Markets (ACM) establishes that dairy
company Lactalis has violated the law by setting in a unilateral and untransparent manner each month
the price for which it buys milk. The ACM orders Lactalis to bring the process of setting the milk price in
line with the law.

Lactalis can do so by submitting to dairy farmers a transparent pricing system that clarifies how the milk
price is determined, and which enables those dairy farmers to verify whether Lactalis has properly done
so. If Lactalis fails to submit such a system to dairy farmers in a timely manner, it will have to pay periodic
penalty payments.

The ACM takes this decision following a request for enforcement filed by LVLC, an association of dairy
farmers that exclusively supply Lactalis.

Next to its complaint about the unilateral milk price, LVLC has filed more complaints about Lactalis with
the ACM. The ACM has dismissed those complaints in this decision.

Markten goed laten werken voor mensen en bedrijven ACM/UIT/629936
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Introduction

The Netherlands Authority for Consumers and Markets (hereafter: ACM) enforces compliance with
the Dutch Act regarding unfair trading practices in the agricultural and food supply chain (in Dutch:
Wet oneerlijke handelspraktijken landbouw en voedselvoorzieningsketen, or Wet OHP Landbouw)
(hereafter: the Act).

This act came into force on 1 November 2021, and is based on a European Directive' (hereafter: the
Directive), which is aimed at strengthening the positions of farmers, growers, fishermen, and other
suppliers of agricultural and food products.

Large differences in size between suppliers and buyers can result in an imbalance in the bargaining
power relationships within the chain. This may lead to certain trading practices emerging that are at
odds with the principles of good faith and fair trading. The Act protects agricultural producers and
food suppliers against unfair trading practices of relatively large buyers.

The ACM received a request for enforcement from supplier association Leveranciersvereniging
Leerdammer Collectief (hereafter: LVLC). LVLC argues that its buyer Royal Lactalis Leerdammer
B.V. (hereafter: Lactalis) has violated the Act in several ways. One of LVLC’s arguments is that
Lactalis unilaterally changes the supply conditions by setting the price unilaterally each month. In
addition, LVLC argues that Lactalis seeks payments from its dairy farmers that are not connected to
the sale of milk. It additionally believes that Lactalis obtains and uses business secrets in an unlawful
manner.

The ACM has assessed LVLC’s complaints. The ACM comes to the conclusion that Lactalis has
violated the prohibition of changing the supply conditions unilaterally. Lactalis does so by setting the
prices for protein and fat each month unilaterally, without there being an underlying, transparent
pricing system that has been agreed on with the dairy farmers. In this decision, the ACM orders
Lactalis to bring the supply conditions with regard to this point in line with the Act.?

In its request for enforcement, LVLC also complains about the surcharge for ZuivelNL that Lactalis
charges its dairy farmers. The ACM decides on this complaint in a separate decision.

The ACM dismisses LVLC'’s other complaints.

In this decision, the ACM describes the procedure followed by the ACM, as well as the context of this
decision. The ACM subsequently discusses the applicability of the Act. After that, the individual
complaints are described and assessed.

" Directive (EU) 2019/633, 17 April 2019, OJ. 25 April 2019.
2 Under Atrticle 9(1), point (c) of the Act, in conjunction with Article 5:32(1) of the Dutch General Administrative Law Act (Awb),
the ACM has the power to impose orders subject to periodic penalty payments.
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2 Course of the procedure

9. Inan email dated 5 July 2022, the ACM received a request for enforcement from LVLC.3 At the
request* of the ACM, LVLC supplemented this request for enforcement.® On 6 October 2022, the
request was complete, and the ACM informed LVLC that it would launch an investigation into the
alleged violations.

10. On 17 November 2022, the ACM paid LVLC a visit. The then chair of LVLC orally explained the
request for enforcement.®

11. On 1 December 2022, LVLC withdrew the complaint in the request for enforcement insofar it
concerned Atrticle 6 of the Dutch Competition Act.”

12. On 20 December 20228 and 23 February 2023°, the ACM sent requests for information to Lactalis.
Lactalis replied to these requests.'®

13. On 12 December 2023, ACM officials paid Lactalis a visit. Lactalis explained a number of questions
that arose from LVLC’s complaints."

14. On 23 April 2024, the ACM shared its provisional findings with Lactalis during a meeting at the
offices of the ACM."?

15. On 26 April 2024, the ACM shared its provisional findings with LVLC."

16. On 28 June 2024, the ACM asked several suppliers to submit their turnover data.' Between July 1
and July 5, 2024, the ACM received the answers from these suppliers.'®

17. Following its investigation, the ACM drew up a draft order subject to periodic penalty payments. The
draft decision was submitted to Lactalis and LVLC on 3 June 2024."8 The file documents on which
the draft decision had been based were provided to both parties with an eye to the drafting of their
opinions. The draft decision was later supplemented with the amount of the periodic penalty
payments. This supplement was submitted to Lactalis and LVLC on 20 June 2024."7

18. On 21 June 2024, LVLC submitted an oral opinion on the draft decision.’® As a supplement to that
oral opinion, LVLC on 3 July 2024 also shared a written opinion with the ACM."® On 4 July 2024, the
ACM received Lactalis’s written opinion about the draft decision.?°

19. On 26 August 2024, Lactalis at the offices of the ACM again explained the decision’s context and
consequences for Lactalis.?'

20. On the basis of all the information it had received, which has been included in the underlying file, the
ACM published this decision.

3 ACM/IN/707270.

4 ACM/UIT/583025 and ACM/UIT/583031.

5 See supplementary documents on 28 July 2022 (ACM/IN/713454), 15 September 2022 (ACM/IN/715388, ACM/IN/715422,
ACM/IN/715384, ACM/IN/715386), 20 September 2022 (ACM/IN/717121), 22 September 2022 (ACM/IN/717146) and 25
September 2022 (ACM/IN/717844).

6 ACM/INT/460052.

7 ACM/INT/502250.

8 ACM/UIT/588239.

® ACM/UIT/592808.

© ACM/IN/780863 and ACM/IN/780802.

" ACM/UIT/610516.

2 ACM/UIT/619841.

3 ACM/UIT/620189.

* ACM/UIT/623814; ACM/UIT/623815 and ACM/UIT/623817.
5 ACM/IN/884516; ACM/IN/886851 and ACM/IN/888394.

6 ACM/UIT/622398 and ACM/UIT/622397.

7 ACM/UIT/623342 and ACM/UIT/625496.

8 ACM/UIT/623378.

® ACM/IN/886580.

20 ACM/IN/886821.

21 ACM/INT/509134.
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3 Context

3.1 Market organizations involved

21. LVLC is a supplier association of dairy farmers with over [CONFIDENTIAL] members.?? Affiliated
dairy farmers supply their farmer’s milk exclusively to Lactalis. [CONFIDENTIAL].Z The purpose of
this collective is serving and promoting the economic and societal interests of the dairy farmers that
supply to Lactalis.

22. Lactalis is a buyer of milk. Lactalis has [CONFIDENTIAL] regular suppliers (dairy farmers) from
which they pick up milk every day. It turns this milk into cheese, and exports its cheese to 26
countries.?* Some of the dairy farmers that supply to Lactalis are members of LVLC.

3.2 Market circumstances

23. The Directive and the Act were created out of the acknowledgement that, in the agricultural sector,
there often is an imbalance in bargaining power relationships between, on the one hand, relatively
smaller suppliers and, on the other hand, larger buyers.

24. In the Dutch milk sector, a group of 26 buyers (including Lactalis)?®® deals with a fragmented group of
relatively small suppliers: the dairy farmers. In 2022, there were 14,729 dairy farmers in the
Netherlands. Five of the buyers are cooperatives.

25. Lactalis and its suppliers do not constitute a cooperative. Lactalis is a commercial buyer with thereto-
affiliated suppliers that supply exclusively to Lactalis.

26. Cow-based milk is a homogenous product where the fat and protein content in milk can vary. As a
rule, a high protein percentage in milk is beneficial for the production of cheese.

27. Over the past few years, milk production in the Netherlands has decreased. That is why Lactalis and
several other buyers are looking for new suppliers. A dairy farmer also has the option of switching to
a cooperative. If it does, it will have to pay a buy-in fee.?

3.3 Agreement and supply conditions

28. The dairy farmers supply exclusively to Lactalis on the basis of the supply conditions (also called the
supply agreement).?’ In principle, these supply conditions are the same for all dairy farmers that
supply to Lactalis.?® Although some provisions in the supply conditions are changed or supplemented
each year, the supply conditions are in force indefinitely,?® where both Lactalis and the dairy farmer
have a notice period of [CONFIDENTIAL].®®

4 Applicability of the Act

22 [CONFIDENTIAL] See ACM/IN/715384.

2 ACM/IN/715384.

24 ACM/INT/501966.

% ACM/INT/502169, p. 18.

% | VLC says that, despite dissatisfaction, switching to a different buyer often does not happen. Reasons for this, it says,
include: buying into a cooperation (for example in Friesland Campina) costs a lot of money, and that other buyers also do not
use good supply conditions. See ACM/INT/505947.

27 ACM/IN/801527, article 1.2 (6) of the supply conditions.

28 ACM/IN/780863.

2 ACM/IN/801527, article 1.2 (1) of the supply conditions.

30 ACM/IN/801527, article 1.2 (2 and 3) of the supply conditions.

4/19



The Netherlands Authority for Consumers and Markets Public
Case no. ACM/22/179466 /| Document no. ACM/UIT/629936

29.

30.

31.

32.

33.

34.

35.

The request for enforcement was filed by LVLC, and was signed by three then board members of
LVLC. LVLC’s members (dairy farmers) do not jointly sell their milk, but supply to Lactalis
individually. LVLC’s members are suppliers within the meaning of the Act, and supply milk to
Lactalis. Milk is a product within the meaning of Annex | to the Treaty on the Functioning of the
European Union (TFEU), and a food product within the meaning of Article 1 of the Act.

Article 8(1) and 8(2) of the Act guarantee, in accordance with Article 5(2) of the Directive, that
organizations of which a supplier is a member are able to request the ACM for enforcement of the
prohibition of unfair trading practices. As such, the status of an organization as LVLC as an
interested party to this decision is a statutory given, and serves as a starting point for this decision.?'
As a result, the fact that it is not known to Lactalis which of its suppliers are affiliated with LVLC, as it
argues in its opinion, is not relevant.

4.1 Turnover thresholds for the applicability of the Act

Turnover

For the assessment of whether or not the Act is applicable, the relationship between supplier and
buyer is of importance. Article 5 of the Act stipulates under what turnover ratios between supplier and
buyer the prohibitions on the gray list and black list of the Act are applicable. The turnover of the
Lactalis Group, parent company of Lactalis, in 2022 was EUR 28.3 billion.?? The suppliers affiliated
with LVLC do not sell collectively, and these dairy farmers have concluded individual supply
agreements with Lactalis. The fact that the request for enforcement was filed by the association does
not change this. For the applicability of the Act, we should thus look at the individual turnovers of the
dairy farmers that supply to Lactalis. Contrary to what Lactalis argues,® we should thus not look at
the suppliers’ combined turnover. That means that the Act does apply to the supply conditions
between Lactalis and all suppliers of Lactalis with turnovers of less than EUR 350,000,000.

The ACM assumes that no dairy farmer that supplies to Lactalis has a turnover of over EUR
350,000,000. From the viewpoint of proportionality and efficiency, the ACM did not ask turnover data
from each and every supplier of Lactalis. The ACM did ask Lactalis for the names and address
details of its largest suppliers.®* Upon checking with the three largest dairy farmers, it turns out that
the total annual turnovers of these largest suppliers (including parents, subsidiaries, and partners)
are between EUR 2,000,000 and EUR 5,500,000.%° In the meeting with the ACM on 23 April 2024,
Lactalis itself also indicated that it cannot imagine that its suppliers earn turnovers of over EUR 350
million.3¢

On the basis of this information, the ACM finds it sufficiently plausible that all dairy farmers that
supply to Lactalis stay below the turnover threshold of EUR 350,000,000, and that, in this decision,
the Act applies to all dairy farmers that supply to Lactalis since this act entered into force.

Bargaining position

In its opinion, Lactalis argues that dairy farmers have the ability to switch buyers, and that this means
that their bargaining position is better than that of Lactalis. According to Lactalis, the Act should thus
not apply to this case. The ACM cannot follow this line of reasoning, which is explained in greater
detail below.

Article 5 of the Act explicitly explains when this act is applicable. The legislature chose to objectify
the unfair (or fair) balance in bargaining power on the basis of annual turnovers of supplier and
buyer. In this case, it is clear that the turnover of the dairy farmer stands in no proportion to Lactalis’s

31 Article 8 of the Act.

32 ACM/IN/869630.

33 ACM/IN/886821, recital 38.

34 ACM/UIT/619133.

35 ACM/IN/886851; ACM/IN/884516; ACM/IN/888394.
36 ACM/UIT/619841.
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36.

5

37.

38.

39.

annual turnover, and, as such, the applicability of the Act is a given. The fact that a dairy farmer has
the ability to switch buyers takes nothing away from that.®’

The ACM also wishes to note that the concentration among buyers of milk is much higher than that
among dairy farmers. That is one of the characteristics of a market where the bargaining power
between the various market participants in the chain can be distributed unequally.®® This is also
illustrated by the fact that it is Lactalis as a buyer that determines the price, and that the dairy farmer
as a supplier is the price taker. In addition, Lactalis is the author of the supply conditions, and the
dairy farmer can either agree to these conditions or not. The ACM therefore does not follow Lactalis’s
argument that it is the dairy farmer that holds the bargaining power, and who therefore should not be
afforded protection under the Act.

Complaints and assessment

In the sections below, the ACM assesses whether the practices about which LVLC has complained
constitute a violation of the Act.

5.1 Setting the price unilaterally

5.1.1 Relevant provision
Article 2(1), point (c) of the Act:

A buyer acts unlawfully vis-a-vis a supplier if they engage in one of the following commercial
practices:

[...]

The buyer unilaterally changes the terms of a supply agreement for agricultural and food products
that concern the frequency, the method, the place, the timing or the volume of the supply of the
agricultural and food products, the quality standards, the terms of payment or the prices, or as
regards the provision of services insofar as these are explicitly referred to in Article 3;

[Original in Dutch: “Een afnemer handelt onrechtmatig jegens een leverancier indien hij een van de
volgende handelspraktijken verricht:

[...]

de afnemer wijzigt eenzijdig de voorwaarden van een leveringsovereenkomst voor landbouw- en
voedingsproducten die verband houden met de frequentie, de methode, de plaats, de timing of het
volume van de levering van de landbouw- en voedingsproducten, de kwaliteitsnormen, de
betalingsvoorwaarden of de prijzen, of met de verlening van diensten, voor zover die uitdrukkelijk
worden vermeld in artikel 3;”]

5.1.2Facts

Each month, Lactalis pays the dairy farmer an amount based on the volume of supplied milk and the
composition of that supplied milk (protein and fat content).®® The prices for protein and fat per kilo of

37 LVLC explains that switching to a different buyer often costs a lot of money, meaning going ‘from bad to worse’. See
ACM/INT/505947.

38 Explanatory Memorandum, Dutch House of Representatives, parliamentary year 2020-2021, 35 642, no. 3., p. 2.

3% ACM/IN/801527, Article 2.1 of the supply conditions.
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milk are multiplied by the volume of supplied milk in kilos. This price minus the levies included in the
supply conditions and plus the therein agreed upon premiums together make up the milk price.*

40. Article 2.2. of the supply conditions says the following about the milk price: [CONFIDENTIAL]

41. Each month, Lactalis sets the prices for fat and protein. In that context, it says that this is not based
on any pricing system or standard calculation formula, but that it is affected by different factors:

[CONFIDENTIAL]#
Each month, it sets its prices by looking at [CONFIDENTIAL].*?

5.1.3 Complaint

42. LVLC complains about the way in which the fat and protein prices are set by Lactalis unilaterally.
According to LVLC, these prices are changed every month, without any involvement whatsoever by a
dairy farmer. The dairy farmer, LVLC argues, can either “take it or leave it,” when it comes to the
price, even though, according to LVLC, it is possible for Lactalis to negotiate about the price with
individual dairy farmers.*® LVLC also argues that the dairy farmer is unable to verify whether they
received the right price, since there are no parameters on which the determination of the prices for
fat and protein is based.** LVLC argues that the monthly, unilateral setting of these prices by Lactalis
constitutes a unilateral (recurring) change, which is in violation of Article 2(1), point (c) of the Act.*

5.1.4 Lactalis’s defense

43. Lactalis argues that it never changed the pricing mechanism, and that it therefore doesn’t violate the
law. The Directive only prohibits the unilateral changing of clear and unequivocally agreed upon
contractual conditions, Lactalis argues.*® As the dairy farmers have agreed to Lactalis’s pricing
system, Lactalis does not change the conditions when setting the price each month. It merely
implements the previously made agreement with the dairy farmers, which is that the price is based
on fat and protein. Therefore, no unilateral change takes place, according to Lactalis.*” On being
asked, Lactalis indicates that it does not use any standard calculation method or formula when
calculating the milk price.*® [CONFIDENTIAL]*®

44. Lactalis also refers to consideration 21 of the Directive and to the Explanatory Memorandum to the
Act, from which it supposedly follows that concrete elements of the transaction can be determined at
a later point in time. That would also include the price, as the consideration lacks an exhaustive list of
the elements to which this applies.®®

45, Lactalis further puts forward that it is not possible to agree to a fixed price for a year, considering the
many uncertainties that affect (or can affect) the milk price, including political (including geopolitical)
events, weather and climate conditions, diseases, and other unexpected events.>' Due to these
factors in particular, Lactalis argues that the Act does not prevent the buyer and supplier from
agreeing to giving the buyer the opportunity to determine a concrete element of the transaction,
including the price, at a later stage.>? Moreover, the legislature did not seek to lay down rules with

40 ACM/IN/801527, Article 2.3 through 2.12 of the supply conditions.

41 ACM/IN/780863.

42 ACM/UIT/610516.

4 ACM/UIT/623378.

4 LVLC argues that, if Lactalis were to use parameters on the basis of which it sets the base price, then these, too, should
also be made easy-to-understand in a transparent manner. ACM/IN/886580.
4 ACM/IN/713454.

46 ACM/IN/886821, recital 70.

47 ACM/IN/780863, ACM/IN/886821, recital 74.

4 ACM/UIT/610516.

4 ACM/UIT/610516.

50 ACM/IN/886821, recitals 90-96.

51 ACM/IN/780863.

52 ACM/IN/886821, chapter 5.1.
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46.

47.

48.

49.

50.

51.

regard to the manner in which the price is set.>® For example, no such unfair trading practice has
been included in the Directive, and, in the implementation of the Directive, no obligation to set a
transparent pricing mechanism has been included either.>* Therefore, the lack thereof cannot
constitute a violation of the Act, according to Lactalis.

Lactalis is of the opinion that, if dairy farmers do not agree with the existing supply conditions, they
can switch dairy processors.%® Several farmers have indeed seized upon this opportunity, Lactalis
continues.%®

5.1.5 Assessment

The ACM is of the opinion that Lactalis unilaterally changes the supply conditions by setting the fat
and protein prices (and, by extension, the milk price) unilaterally each month, without there being a
transparent system that has been agreed upon with the dairy farmer. As such, Lactalis violates
Article 2(1), point (c) of the Act vis-a-vis all dairy farmers that supply to it on the basis of these supply
conditions. This violation started the moment the Act came into force, and has since continued to this
day.

Under Article 2(1), point (c) of the Act, it is prohibited to unilaterally change the supply conditions that
are connected to the price. The ACM does not follow Lactalis’s argument that the agreement is not
changed unilaterally because the dairy farmers had agreed to the existing pricing mechanism (the
price is determined on the basis of fat and protein) and that Lactalis does not change the conditions
thereof.%’

On being asked, Lactalis tells the ACM that a multitude of factors can affect the price of fat and
protein. However, it does not make clear what the effect of these factors is on the price, and this
does not follow from the supply conditions either. The ACM establishes that the prices for protein and
fat are therefore not fixed, and that it is not transparent how these prices are set each month. In
addition, the dairy farmer cannot negotiate with Lactalis about the fat and protein prices. As such,
prices are not formed in a transparent manner, and no safeguards have been built into the process
that can prevent any arbitrariness. That is why, in the ACM’s opinion, it cannot be established that
Lactalis and its suppliers have agreed to a price or to a pricing mechanism.

The Directive (which matches the Act word for word with regard to this point) is aimed at preventing
situations where suppliers are at the mercy of their buyer with regard to essential elements of the
agreement. Each month, dairy farmers of Lactalis are informed by their buyer what price it will pay for
the milk to be supplied in the coming month. As it has already been agreed beforehand that suppliers
of Lactalis exclusively supply to Lactalis, and a dairy farmer is unable to decide in the short term to
stop supplying the milk, the dairy farmer basically has no choice other than to agree to the price set
by Lactalis. Even if the dairy famer were to cancel the supply agreement, it would still be bound by
Lactalis’s non-transparent pricing policy for [CONFIDENTIAL]. The Act seeks to prevent exactly
these kinds of situations.

In its opinion, Lactalis refers to the decision of the Swedish Competition Authority in the Dava Foods
case®®, in which the Swedish Competition Authority has formed a different opinion about the
interpretation of the Directive than the ACM has. The fact that the Swedish Competition Authority in a
specific case interpreted its own law differently does not take anything away from the ACM’s
argumentation and conclusion. The reading of the Directive should not be solely based on the literal
words of the provisions, but the context and objectives of the regulation of which it is a part should

53 ACM/IN/886821, recital 78.

5 ACM/IN/886821, recital 75.

% ACM/IN/886821, recital 56.

% ACM/IN/836587.

57 ACM/IN/780863.

%8 Decision of the Swedish Competition Authority of 7 July 2023 in the Dava Foods case.
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52.

53.

54.

55.

56.

57.

58.

also be taken into account, as the ECJ previously considered as well.*® In that light, the ACM took
into account the context and the objectives of the Act in its assessment.

For these reasons, the ACM cannot follow Lactalis’s argumentation that, under consideration 21 of
the Directive, it is allowed to set the fat and protein prices in that manner. Although the consideration
does not explicitly exclude price as an element of the transaction that can be determined at a later
point in time, the ACM is of the opinion that Lactalis’s course of action is inherently unfair®®. To the
dairy farmer, the price is a very important, if not the most important element of the transaction, even
more so now that dairy farmers that supply to Lactalis have agreed to supplying all of their milk
exclusively to Lactalis. There are scenarios in which it is possible to set the price at a later point in
time, but that requires an agreement beforehand about how that price should be determined. Or, if
this is not the case, negotiations between supplier and buyer about the price should still be possible
in order to agree on a price (in this case, the price for fat and protein). The business practice where
Lactalis unilaterally changes the price each month in a non-transparent manner cannot be reconciled
with the objective of the Directive and the Act. Facilitating such a business practice cannot have
been the purpose behind said consideration.

As no price or pricing mechanism has been agreed on for determining the fat and protein prices that
the dairy farmer gets, and as Lactalis changes these prices each month as it sees fit, the ACM is of
the opinion that, with this trading practice, Lactalis changes the supply conditions unilaterally, and
that is prohibited. The European Commission supports the ACM’s opinion.®
"Pursuant to Article 3(1), point (c), of the Directive, it is forbidden that the buyer unilaterally
changes the terms of the supply agreement, such as the frequency, method, place, timing or
volume of the supply or delivery, the quality standards, the terms of payment, or the prices.
Therefore, the unilateral change of an agreement by the buyer involving the setting of prices

without any negotiations with the supplier could be considered as an unfair trading practice
under Article 3(1), point (c) of the Directive.”

Moreover, the European Commission emphasizes, the buyer’s unilateral determination of the price in
a non-transparent manner can mask a possible violation of Article 2(1), point (d)of the Act. This
provision prohibits the buyer from demanding payments from the supplier that are not connected to
the sale of, in this case, milk.

As it is not clear to a supplier of Lactalis what the prices for fat and protein are based on, the dairy
farmer cannot rule out that it pays for costs of Lactalis that are not connected to the sale of milk.
[CONFIDENTIAL] ©2

That is why the ACM is of the opinion that Lactalis must bring its supply conditions with regard to the
determination of the fat and protein prices in line with the Act, so that the practice of unilaterally
changing the price by Lactalis each month comes to an end. The price or the underlying pricing
mechanism for determining the price must be agreed on by Lactalis and the supplier.

The ACM understands that, practically speaking, it can be complicated for Lactalis to negotiate each
month with each individual dairy farmer about the milk price, and also that Lactalis is unable to
determine a price a year in advance. However, in the agricultural sector, and especially in the dairy
sector, it is not uncommon to work with a transparent and objectively defined pricing system. For
example, dairy farmers supply milk to different buyers on the basis of reference prices.?® Lactalis’s
predecessor had previously done this as well. Lactalis could bring its supply conditions in line with
the Act, for example, by including in its supply conditions a pricing system with an underlying pricing
mechanism.

Such a pricing system should be transparent with objectively definable elements, so that, when
agreeing to the agreement, suppliers know how the price is determined, and are able to verify

% ECJ 2 September 2015, C-127/14 (Surmacs v. Finansu un kapitala tirgus komisija).

60 Consideration 16 of the Directive.

51 ACM/IN/780754.

62 ACM/UIT/610516.

8 For example, FrieslandCampina uses a guaranteed price, for which national and international reference prices are used.
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59.

60.

61.

62.

63.
64.

afterwards whether the price is determined in accordance with the pricing system. The manner in
which this pricing system is determined must be subject of negotiations on the basis of equality
between Lactalis and its suppliers. Such equal negotiations ensure a stronger position of the supplier
vis-a-vis its buyer than it currently has, which is also what the Act seeks to produce.

Before the proposed pricing system comes into force, a supplier of Lactalis should agree to the new
supply conditions to be proposed. If a dairy farmer does not agree with the conditions changed by
Lactalis, and negotiations fail to result in an agreement, Lactalis must end the agreement with the
dairy farmer, taking into account its notice period. The ACM assumes that the dairy farmer is not
bound by this notice period if it does not agree with the new supply conditions. After all, dairy farmers
cannot continue supplying under supply conditions that are at odds with the Act.

As already mentioned, other components (besides the prices for protein and fat) also make up the
milk price (levies and premiums). With regard to several of these components, it is unclear from the
supply conditions what these entail. In any case, this concerns the negative base price and the fixed
costs (see also section 5.2). Lactalis will have to make this sufficiently clear in its supply conditions.
The requirements of transparency and verifiability apply to all components that make up the total
price (milk price).

5.2 Payments that are connected (or not) to the sale of milk

5.2.1 Relevant provisions

Relevant Article in the Act

Article 2(1): A buyer acts unlawfully vis-a-vis a supplier if they engage in one of the following
commercial practices:

Point (d): the buyer requires payments from the supplier that are not related to the sale of the
agricultural and food products of the supplier;

[original in Dutch: “Een afnemer handelt onrechtmatig jegens een leverancier indien hij een van
de volgende handelspraktijken verricht:

sub d: de afnemer verlangt van de leverancier dat hij betalingen doet die geen verband houden
met de verkoop van de landbouw- en voedingsproducten van de leverancier;”]

5.2.2Facts

Relevant provisions in the 2022 supply conditions of Lactalis

Article 2.3, [CONFIDENTIAL]
Article 2.4, [CONFIDENTIAL]
Article 2.10, [CONFIDENTIAL]

In Annex 3 to the supply conditions, the conditions of the sustainability program are discussed.
Relevant provisions in the 2023 supply conditions of Lactalis

Article 2.4, [CONFIDENTIAL]

Annex 1, [CONFIDENTIAL]

Annex 1, [CONFIDENTIAL]
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Under Article 2.4 of the supply conditions, Lactalis each month charges EUR [CONFIDENTIAL] for
fixed costs. Following an objection filed by LVLC against this point of the supply conditions, Lactalis
defined ‘fixed costs’ as ‘administrative costs’ in the 2023 supply conditions.54

5.2.3 Complaint

LVLC complains about various payments and premiums on the milk price invoice that, it claims, are
not connected to the supply of milk. This includes the abovementioned ‘fixed costs’ of EUR
[CONFIDENTIAL] per month. LVLC says that it is not clear what exactly these costs are, leaving
LVLC unable to verify whether these are connected to the sale of milk.®® These costs could also be
costs that Lactalis incurs and that are passed on to the supplier, according to LVLC.

In addition to the abovementioned fixed costs, LVLC also complains about the negative base price
and the sustainability premium. ¢ In the request for enforcement, LVLC wonders whether these
premiums and deductions on the milk price are indeed payments that are connected to the sale of
milk, and whether there may be a violation of Article 2(1), point (d) of the Act.

5.2.4 Assessment

The ACM comes to the conclusion that there is no violation of Article 2(1), point (d) of the Act with
regard to the charging of the fixed costs, the negative base price, and the award of the sustainability
premium.

Under the Act, any payments that the buyer seeks from the supplier must be connected to the sale of
milk. In that context, it is important that, in exchange for the payment that is sought, there must be at
least a service that the buyer, in this case Lactalis, provides to the supplier.

The ACM comes to the conclusion that the (fixed) costs that Lactalis charges the dairy farmers
qualify as costs that are directly connected to the specific sales transaction®” of milk. Lactalis charges
the fixed costs of EUR [CONFIDENTIAL] per month for, among other things, milk sample testing,
quality control, and administration and preparation for the milk price invoices.® In the supply
agreement, Lactalis has agreed with the suppliers that it carries out these activities for the suppliers.
These services are necessary for being able to buy or sell the milk because the milk processor must
be able to guarantee that the milk that it uses in its products meets certain quality requirements.

Lactalis has explained what is meant by negative base price and these sustainability premiums.5°
Lactalis provides the following explanation for the negative base price:

“Dairy companies such as Royal Lactalis that are specialized in processing milk into cheese
prefer ‘fat milk’, meaning milk with high fat and protein contents. That is because this will lead to
fewer transportation costs and a higher efficiency rate in the cheese factory. After all, if the fat and
protein contents are lower, relatively more milk is needed to produce the same amount of fat and
protein than milk with higher fat and protein contents.”

[original in Dutch: “Voor zuivelondernemingen zoals Royal Lactalis Leerdammer die zijn
gespecialiseerd in het verwerken van melk tot kaas is ‘dikke melk’, dat wil zeggen: melk met hoge
vet- en eiwitgehalten, gewenst. Dit leidt namelijk tot minder transportkosten en een hogere
efficiency in de kaasmakerij. Immers, wanneer de vet- en eiwitgehalten lager zijn, heb je in
verhouding meer melk nodig om dezelfde hoeveelheid vet en eiwit te verkrijgen dan melk met
hogere vet- en eiwitgehalten.”]

64 ACM/IN/713454.

85 ACM/IN/713454.

8 ACM/IN/713454.

57 Directive (EU) 2019/633, 17 April 2019, consideration 22.

% Moreover, the costs that Lactalis passes on to its suppliers are proportional, as it only passes on a share of the costs, see
ACM/IN/780863, p. 13.

8 ACM/IN/780863.
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In the ACM’s opinion, the negative base price, too, is directly connected to the sale of milk. Although
it is not sufficiently clear from the supply conditions what the negative base price means, Lactalis
explained during the ACM’s investigation what the negative base price entails, and how the
promotion of fat milk helps reduce both the transportation costs and the milk-processing costs, and
how it is thus connected to the sale of milk.

The sustainability premium is included in Article 2.10 of the supply conditions. In that article, it is
explained that the dairy farmer can get a sustainability premium over the supplied milk if the
requirements of the ‘Duurzaam Leerdammer’ program are met. In Annex 3 to the supply conditions,
the requirements of the sustainability program are explained.

The ACM considers the explanation in Annex 3 to the supply conditions regarding the valuation
points for the sustainability premium to be sufficiently clear: it follows therefrom that these valuation
points are directly connected to the sale of milk.

Unlike with the sustainability premium, which Lactalis explained in Annex 3 to its supply conditions, it
is apparently not sufficiently clear from the supply conditions what the negative base price and the
fixed costs entail. As a result, it is not clear to the dairy farmer that these costs are connected to the
supply of milk. Lactalis will have to clarify these components in its supply conditions.

5.3 Changing the supply conditions unilaterally

5.3.1 Relevant provisions

Article 2(1), point (c), of the Act:

A buyer acts unlawfully vis-a-vis a supplier if they engage in one of the following commercial
practices:

[...]

The buyer unilaterally changes the terms of a supply agreement for agricultural and food products
that concern the frequency, the method, the place, the timing or the volume of the supply of the
agricultural and food products, the quality standards, the terms of payment or the prices, or as
regards the provision of services insofar as these are explicitly referred to in Article 3;

[Original in Dutch: “Een afnemer handelt onrechtmatig jegens een leverancier indien hij een van de
volgende handelspraktijken verricht:

[...]

de afnemer wijzigt eenzijdig de voorwaarden van een leveringsovereenkomst voor landbouw- en
voedingsproducten die verband houden met de frequentie, de methode, de plaats, de timing of het
volume van de levering van de landbouw- en voedingsproducten, de kwaliteitsnormen, de
betalingsvoorwaarden of de prijzen, of met de verlening van diensten, voor zover die uitdrukkelijk
worden vermeld in artikel 3;’]

5.3.2Facts

All dairy farmers affiliated with Lactalis supply milk on the basis of the supply conditions that Lactalis
sets each year. As described in recital 28 of this decision, the supply conditions are in force
indefinitely, although some provisions are changed each year.

In this context, Lactalis on 28 October 2021 sent a proposal with changed supply conditions, which
were to enter into force as of 2022, to its dairy farmers.”® The then chairman of LVLC on December
31, 2021, filed an objection against this change to the supply conditions. The then chairman did so

° ACM/IN/780863.
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80.
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both in a personal capacity as well as in his capacity as LVLC chair.”' LVLC does not have any
contractual relationship with Lactalis.

The objections filed by the then chairman of LVLC concerned the provisions in the supply conditions
that were already in effect, such as the previously mentioned pricing system and the fixed costs that
Lactalis applies. These parts were not changed in the 2022 supply conditions compared with the
2021 supply conditions. In the 2022 supply conditions, several quality requirements were changed,
and Lactalis removed its power to make unilateral changes every year.”? In 2022, all dairy farmers
supply in accordance with the 2022 supply conditions.”

On 25 April 2022, Lactalis sent a proposal with modified supply conditions to its dairy farmers, which
were to enter into force as of 2023. With that proposal, Lactalis called on its suppliers to agree to the
2023 supply conditions before 1 June 2022.7 The then chairman of LVLC on 31 May 2022 filed an
objection against the modified 2023 supply conditions both in a personal capacity as well as on
behalf of LVLC.”® In addition, [CONFIDENTIAL] other, individual dairy farmers also filed objections
against the 2023 supply conditions.”

Since 2023, all dairy farmers supply in accordance with the 2023 supply conditions, apart from the
then chairman of LVLC and the other dairy farmers that have individually filed objections.”” The
[CONFIDENTIAL] dairy farmers that have filed objections against the 2023 supply conditions have
kept on supplying under the 2022 supply conditions.”®

5.3.3 Complaint

LVLC argues that Lactalis changed the 2022 and 2023 supply conditions unilaterally.” LVLC argues
that it had filed an objection against the changes proposed by Lactalis, but that Lactalis nonetheless
let these modified supply conditions come into effect. LVLC argues that Lactalis sees the continued
supply of milk to Lactalis by dairy farmers as an implicit agreement to the conditions,®® even though
LVLC on behalf of its members, and the chairman of LVLC individually filed objections against the
changes to the 2022 supply conditions.?' In addition, LVLC argues that the 2023 supply conditions
have been changed unilaterally now that both LVLC on behalf of its members as well as
[CONFIDENTIAL] dairy farmers individually filed objections against the changes.??

In its oral opinion, LVLC says that, when it comes to the changes to the supply conditions, it is either
take it or leave it. After a dairy farmer files an objection, Lactalis says it wants to invite them to a
meeting. However, according to LVLC, such a meeting amounts to nothing because, in such a
meeting, Lactalis only seeks to convince the dairy farmer to agree to the changed supply conditions
anyway.® LVLC additionally argues that dairy farmers are more and more often confronted with new
elements in the pricing system that puts financial pressure on them to agree to the conditions
anyway.®

5.3.4 Lactalis’s defense

™ ACM/IN/836587.

2 ACM/IN/780863.

3 ACM/IN/836587.

74 ACM/IN/780863.

S ACM/IN/780802.

6 ACM/IN/780802.

7 ACM/IN/780863, ACM/IN/780802 and ACM/IN/836587.

8 ACM/IN/780802.

8 This complaint does not relate to the milk price that is set by Lactalis each month, but to the supply conditions (or the
changes thereto) themselves, which had been submitted to the dairy farmers by Lactalis for 2022 and 2023.
8 ACM/IN/715384 and ACM/IN/713454.

81 ACM/IN/713454.

82 ACM/IN/713454.

8 ACM/UIT/623378.

8 ACM/UIT/623378.

13119



The Netherlands Authority for Consumers and Markets Public
Case no. ACM/22/179466 /| Document no. ACM/UIT/629936

84.

85.

86.

87.

88.

89.

90.

Lactalis argues that only the then chairman of LVLC lawfully filed an objection against the changed
2022 supply conditions. Although he wrote that he also did this on behalf of LVLC, this does not
officially make it an objection filed on behalf of all members of LVLC. That is because LVLC (or the
chair thereof) is not authorized to act on behalf of its members in the legal relationship between
Lactalis and its dairy farmers, according to Lactalis. Lactalis says it does not know which of its dairy
farmers are affiliated with LVLC.? Lactalis entered into discussions with the then chairman of LVLC
about the 2022 supply conditions.®® These discussions lasted until the new 2023 supply conditions
were submitted to the dairy farmers. A number of the objections raised by LVLC have been met in
the 2023 supply conditions.

Lactalis says that the changes to the 2023 supply conditions only apply to the dairy farmers that did
not file any objections against the changes. The [CONFIDENTIAL] dairy farmers that individually did
file objections against the changes to the 2023 supply conditions supply in accordance with the 2022
supply conditions.®”

5.3.5 Assessment

The ACM comes to the conclusion that, in the context of the complaint as described in 5.3.3. of this
decision, there is no violation of the Article 2(1), point (c) of the Act with regard to the changes to the
supply conditions by Lactalis.

In order to be able to establish a unilateral change to the supply conditions within the meaning of
Article 2(1), point (c) of the Act, there need to be changes to the supply conditions without a dairy
farmer having agreed to them. Agreement to the conditions may take place explicitly and tacitly. The
changed supply conditions cannot apply to dairy farmers that have filed objections against the
proposed changes.

In the ACM’s assessment, the Act has not been violated. Dairy farmers get the opportunity to file
objections against the changes to the supply conditions that are submitted each year. If a dairy
farmer does not file an objection, it is assumed that they tacitly agree to the changes. The ACM is of
the opinion that the Act does not stand in the way of such a form of tacit agreement, provided that
the opportunity is offered to file an objection against the proposed changes.

Although the chairman did file an objection on behalf of LVLC, the ACM has established that,
pursuant to its bylaws, LVLC is not authorized to file an objection against Lactalis’s changed supply
conditions on behalf of its members.® Although this information is not relevant to the further
assessment of LVLC’s complaint, the ACM does note that it would have been up to Lactalis to point
this out to LVLC’s chairman. Members with objections would then still have had the opportunity to
raise these with Lactalis.

With regard to the 2022 supply conditions, the objections the then chairman of LVLC filed in his
position as a dairy farmer, were against provisions that were not changed compared with the 2021
supply conditions.®® Therefore, these do not constitute a unilateral change.

91. [CONFIDENTIAL] filed objections against the 2023 supply conditions. Lactalis decided not to have
the proposed changes to the 2023 supply conditions apply to this group of (individual) dairy farmers.
These dairy farmers keep on supplying under the 2022 supply conditions.*®

92. The ACM comes to the conclusion that Lactalis did not change conditions unilaterally, either because
the objections were met, or because the objections did not concern new or changed provisions.

8 ACM/IN/836587.

8 ACM/IN/836587.

87 ACM/IN/836587.

8 ACM/IN/715384. Moreover, LVLC’s member system is not public, which means Lactalis could not, on the basis of LVLC’s
objection, deduce which dairy farmers did not agree with the changed conditions.

8 ACM/IN/836587.

% ACM/IN/780802.
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5.4 Obtaining and using business secrets unlawfully

5.4.1 Relevant provisions

Relevant Article in the Act

Article 2(1): a buyer acts unlawfully vis-a-vis a supplier if they engage in one of the following
commercial practices:

Point g: the buyer unlawfully acquires, uses or discloses the trade secrets of the supplier within
the meaning of the Dutch Business Secrets Protection Act (in Dutch: Wet bescherming
bedrijffsgeheimen)

[original in Dutch: “Art. 2 lid 1: Een afnemer handelt onrechtmatig jegens een leverancier indien
hij een van de volgende handelspraktijken verricht:

Sub g: de afnemer verkrijgt bedrijfsgeheimen van de leverancier onrechtmatig, gebruikt deze
onrechtmatig of maakt deze onrechtmatig openbaar, in de zin van de Wet bescherming
bedrijffsgeheimen;’]

5.4.2Facts

Relevant provision in the supply conditions of Lactalis

Article 3.7, [CONFIDENTIAL]
Article 3.4, [CONFIDENTIAL]
Article 3.8, [CONFIDENTIAL]

Under the supply conditions, dairy farmers must comply with the quality and animal-welfare
requirements that are set in the Handboek Keten Kwaliteit Melk (KKM), which is a guide on milk
quality within the milk production chain. If dairy farmers fail to comply with these, it may result in a
deduction on the milk price invoice, or in a complete milk refusal.

In order to be able to demonstrate that the quality requirements are met, the dairy farmer needs to
provide access to various data. The dairy farmer can do so through the authorization platform
JoinData.®! With JoinData, the dairy farmer can manage authorizations, and see for what purpose
specific data is requested.®?

5.4.3 Complaint

LVLC argues that Lactalis unlawfully obtains and uses business-sensitive information of dairy
farmers.® It is argued that this follows from the obligation laid down in the supply conditions to share
data.®* According to LVLC, certain data is forwarded to Statistics Netherlands (CBS), which
subsequently used that data, for example, for performing emission calculations for the nitrogen
map.®® LVLC characterizes this as unauthorized sharing of secret information and/or business
secrets with third parties, and is of the opinion that this constitutes an unfair trading practice within
the meaning of Article 2(1), point g, of the Act.?® In its oral opinion, LVLC emphasizes the importance

9" ACM/IN/836587.
92 ACM/IN/836587.
% ACM/IN/707270 and ACM/INT/460052.
% ACM/IN/707270 and ACM/INT/460052.
% ACM/IN/827022.
% ACM/IN/713454.
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to them of this point, since the sharing of data through JoinData is part of the milk price formation
process.”’

5.4.4 Lactalis’s defense

Lactalis argues that the data that is shared with KoeMonitor, KringloopWijzer and Qlip does not
qualify as ‘business secrets’ within the meaning of the Dutch Business Secrets Protection Act (in
Dutch: Wet bescherming bedrijfsgeheimen), and that the other elements in Article 2(1), point (g), of
the Act have not been met.®® Lactalis says that the information that is shared with KoeMonitor,
KringloopWijzer, and Qlip concerns information that demonstrates compliance with the quality
requirements, or for verifying the required information whether a milk supplier is eligible for a
sustainability premium.®®

Lactalis argues that dairy farmers are able to manage their data exchange themselves through
authorizations. According to Lactalis, no data is obtained from dairy farmers that have withdrawn
their authorizations, have refused, or did not respond, which means there is no unlawful obtainment
of or unlawful access to that information.'?

Lactalis also says it offers an alternative to the use of JoinData in the form of a regular company
inspection (in Dutch: periodiek bedrijfsbezoek or PBB+). With this PBB+, dairy farmers are able to
demonstrate that the regular health check has been met, without having to share data.'®"

5.4.5 Assessment

The ACM comes to the conclusion that no violation of Article 2(1), point (g) of the Act took place with
regard to the data shared with Lactalis.

Dairy farmers must share various kinds of information regarding their business operations in order to
demonstrate that they comply with statutory and industry requirements. They do so by granting an
authorization for sharing this data. Each authorization specifies for what purpose this data is
collected, and who is informed about this data.'®? In addition, the data that is shared with Lactalis is
used for determining whether the dairy farmer is eligible for certain premiums.

In order to be able to establish a violation of Article 2(1), point (g) of the Act, business secrets must
have been acquired, used or disclosed in an unlawful manner. For the interpretation of the term
‘business secrets,’ reference is made to the Dutch Business Secrets Protection Act (in Dutch: Wet
bescherming bedrijfsgeheimen). It must involve information with a certain economic value, that has
not been published, and that is meant to remain confidential.'%®

The ACM has no indications that the data that has ended up in Lactalis’s hands through an
authorization was acquired, used or disclosed unlawfully. The ACM sees that the dairy farmer either
grants Lactalis an authorization to obtain/use the data or that the dairy farmer uses the alternative to
the authorization.

There is an alternative to the abovementioned authorization for the sharing of data that follow from
statutory requirements, for example a regular company inspection conducted by a veterinarian.
Several dairy farmers take advantage of this option.'%*

If a dairy farmer decides not to grant an authorization, Lactalis will thus not have access to the data
of the dairy farmer. It is then not clear to Lactalis whether the dairy farmer meets the quality

% ACM/UIT/623378.

% ACM/IN/780863.

9 ACM/IN/780863.

100 ACM/IN/780863.

101 ACM/UIT/610516.

192 ACM/UIT/610516 and ACM/IN/836587.

193 Directive (EU) 2016/943, 8 June 2016, considerations 1 and 14.
104 ACM/UIT/610516.
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standards. In that case, Lactalis cannot assess whether the dairy farmer meets the requirements for
the premiums. As a consequence, the dairy farmer does not receive the premiums.

The dairy farmer explicitly grants an authorization with which they permit others to access their data,

or permit the sharing of their data with third parties. Not granting certain authorizations on the part of
the dairy farmer can lead to deductions on the milk price invoice or to milk refusal. By agreeing to the
supply conditions, the dairy farmer agrees to these conditions. The ACM does not see how it can be

argued that obtaining or using data the authorization for which was voluntarily given by dairy farmers
can be qualified as unlawful.

Even though refusal of the authorization or using the alternative may have financial consequences,
the ACM finds that there is no unlawful obtainment or use of the data, and, thus, there is no violation
of Article 2(1), point (g) of the Act. Therefore, the assessment of whether the data qualify as business
secrets can be left open.

The ACM would like to note that, next to the complaint regarding the Act, LVLC also argues that the
sharing of data is not in line with the General Data Protection Regulation (GDPR)."% The ACM does
not enforce compliance with the GDPR, and is therefore not competent to rule on this.

5.5 Other remarks

LVLC’s request for enforcement is quite extensive. The main points of the request for enforcement
have been discussed above. In addition, LVLC has also raised the points below. The ACM will briefly
touch on these points.

LVLC argues that the provisions in the supply agreement that pertain to the objection periods,
considering the short amount of time of these objection periods, must be qualified as being
unreasonably burdensome. After receiving the milk price invoice from which the quality deductions
have been deducted, a dairy farmer will have [CONFIDENTIAL] to file a complaint against the
imposition of the deduction points. If it fails to do so within the objection period, a dairy farmer loses
its right to file a complaint at a later point in time or to initiate legal proceedings in connection with the
complaint.

The ACM does not understand how the length of the objection period can produce a violation of the
Act. Since the complaint has not been substantiated further, the ACM dismisses this complaint. The
ACM notes that a period of six weeks does not strike the ACM as unreasonable or burdensome. In
administrative law, too, this is a common period.

In addition, LVLC on 21 November 2023 also argued extensively about the functioning of
JoinData.'% Insofar as these complaints have not yet been addressed in 5.4. of this decision, the
ACM is of the opinion that the practices described in LVLC’s objection do not constitute a violation of
the Act. The ACM notes that, for the application of the Act, it must concern a buyer-supplier
relationship, within the meaning of this act. The dairy farmers have no such relationship with
JoinData. The ACM therefore dismisses these complaints.

6 Order

114.

Now that the ACM has established that the way in which Lactalis sets the price each month is in
violation of the Act, it finds it important that the price setting process is brought in line with the Act.
The ACM orders Lactalis to change the supply conditions accordingly insofar they relate to the milk
price, and to submit the changed conditions to its suppliers.

105 ACM/IN/715386.
106 ACM/IN/713454.
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If Lactalis complies with the order by including a pricing system in the supply conditions, the following
is of importance.

The pricing system must be designed in such a way that it is transparent, so that it is clear to the
supplier beforehand in what way the price is formed and that this can be verified by the supplier.

Lactalis argues that the order is disproportional, because it would negatively influence Lactalis’s
competitive position on the market.'” The ACM is of the opinion that the order provides Lactalis with
sufficient room to decide on the design of the pricing system, and that, as such, the order is not
disproportional.

LVLC says that the order must be phrased more concretely with regard to the requirements that the
milk price or the pricing system to be used must meet.'®® Considering the above, the ACM is of the
opinion that Lactalis must continue to be given sufficient room to comply with the order.

Compliance period

The ACM understands that Lactalis needs some time to implement changes to the supply conditions,
even more so since the changes concern the price, and this is an essential element of the supply
conditions for both Lactalis and its suppliers.

The ACM orders Lactalis to comply with the imposed order no later than three months after the
publication of this decision. In the opinion of the ACM, Lactalis has sufficient time to end the
identified violation. The ACM takes into consideration that, in April 2024, it informed Lactalis of its
plan to establish this violation and to impose an order. In that context, the various ways to end the
violation were already discussed back then, where Lactalis itself also indicated that it would need
several months to implement such changes to the supply conditions.'%®

Periodic penalty payments

Taking into account the above considerations, the ACM imposes on Lactalis a periodic penalty
payment of EUR 175,000 per month or a part thereof in which Lactalis fails to comply with the order,
with a maximum of EUR 1,050,000.

The amount of the penalty payment is related to the severity of the harmed interest, the nature and
the seriousness of the violation, and the turnover data supplied by Lactalis. The ACM considers the
amount of the penalty payment to be justified, considering the fact that unilaterally changing the
supply conditions is a prohibition on the black list of the Act. This means that this is a serious
violation, with which an important interest has been harmed. Moreover, the penalty payment must
have a considerable magnitude in order to push Lactalis, considering its sizeable turnover, to actually
comply with the order.

Contrary to what LVLC argues,''® the ACM assumes that the amount of the penalty payment
imposed on Lactalis will serve as a sufficient incentive to comply with this order. The penalty
payment is not high to the degree that it is not proportional to the established violation.

The period to which the penalty payment relates, is related to the violation. By Lactalis’ determining
the milk price unilaterally each month, Lactalis violates the Act each month again. The penalty
payment must therefore, if the order fails to be complied with and the compliance period has lapsed,
be paid each month with a maximum of six months.

Duration

Under Article 12r of the Establishment Act of the ACM, the order subject to periodic penalty
payments will be imposed for the duration of two years.

7 Decision

107 ACM/IN/886821, recital 159.

108 ACM/IN/886580.

109 ACM/UIT/619841.

110 ACM/IN/886580 and ACM/UIT/623378.
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The Netherlands Authority for Consumers and Markets Public
Case no. ACM/22/179466 /| Document no. ACM/UIT/629936

The Netherlands Authority for Consumers and Markets

Decides that Royal Lactalis Leerdammer B.V. violates Article 2(1), point (c) of the Act, vis-
a-vis all dairy farmers that supply under the supply conditions of Lactalis Leerdammer, by
setting the prices for fat and protein unilaterally each month;

Dismisses all other complaints of LVLC (Leveranciersvereniging Leerdammer Collectief).

The Netherlands Authority for Consumers and Markets orders Lactalis

To adjust and submit to its suppliers, within three months after the publication of this decision,
the supply conditions insofar these are related to the price, and, as such, end the violation
and maintain an end to this violation. Lactalis can do so, for example, by including a
transparent pricing system in the new conditions, and submitting these to its suppliers in
advance;

Pursuant to Article 12r of the Establishment Act of the Netherlands Authority for Consumers
and Markets, to inform the ACM in writing if, during the duration of the aforementioned order,
it changes the supply conditions, insofar these are related to the price;

Royal Lactalis Leerdammer B.V. is required to have implemented this order by 5 December
2024 at the latest, and to have completely ended the violation. For each month or a part
thereof after this deadline in which Royal Lactalis Leerdammer B.V. has not implemented this
order, Royal Lactalis Leerdammer B.V. must pay a penalty payment of EUR 175.000 per
month with a maximum of EUR 1,050,000;

On the last day of the compliance period at the latest, Royal Lactalis Leerdammer B.V. must
inform the ACM in writing about the way in which it has complied with the order.

The decision in case ACM/22/179466 was drawn up on 4 September 2024 in The Hague.

The Netherlands Authority for Consumers and Markets,
On its behalf:

T.M. Snoep

Chairman of the Board

Anyone whose interest is directly affected by this decision can file an objection, supported with reasons, against
this decision with the Netherlands Authority for Consumers and Markets within six weeks after the publication
date of this decision. Please send the objection to the following address: Netherlands Authority for Consumers
and Markets (ACM), Legal Department (JZ), P.O. Box 16326, 2500 BH, The Hague, the Netherlands. In your
notice of objection, you may request the Netherlands Authority for Consumers and Markets to agree to filing an
appeal with the Dutch Trade and Industry Appeals Tribunal directly.
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