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Introduction and summary

The Netherlands Authority for Consumers & Markets (ACM) welcomes the European Commission’s
(Commission) effort to modernise and clarify the EU Merger Guidelines and adapt it in light of the evolving
economic, legal and geopolitical environment.! The draft Guidelines reflect an important recognition that
European competition policy must continue to safeguard effective competition while also supporting the
EU’s broader objectives such as resilience and competitiveness.

In the ACM’s view, the draft Guidelines strike an appropriate balance between two complementary
objectives; preserving effective competition within the internal market while enabling European firms to
achieve the scale, investment capacity and innovative potential necessary to compete successfully across
borders in Europe and globally. These objectives reinforce one another: effective competition remains one
of the principle drivers of European competitiveness, innovation, productivity growth and long-term welfare.
The ACM therefore strongly advises the Commission to refrain from going beyond the current draft
Guidelines in accommodating calls for relaxation of the merger rules based primarily on scale-related
considerations.

The draft Guidelines introduce the concept of a theory of benefit alongside the existing theory of harm. In
addition, they expand the relevant parameters of competition, adopting a broader analytical framework for
the competitive assessment. Subsequently, the draft Guidelines provide guidance on the balancing of these
effects within the overall competition analysis. The ACM strongly supports the Commission’s emphasis on
the importance of a principled, evidence-based framework, grounded in robust economic analysis, verifiable
evidence, and transparent legal standards. Recognising substantiated wider benefits while avoiding a
dilution of core competition principles, ensures predictability for businesses while safeguarding the
legitimacy and credibility of enforcement.

Against this background, the ACM wishes to offer several suggestions aimed at improving clarity and
consistency in the application of this framework:

1. The ACM would suggest including the concept of business model as a parameter of
competition in paragraph 20 of the draft Guidelines: “A business model itself may also be a non-
price parameter of competition, in particular where firms compete by introducing innovative or
significantly different ways of creating, delivering, or capturing value.”

2. The ACM notes that there is a degree of asymmetry in the theory of harm and theory of
benefits between the guidance on assessing:

a. Harms and benefits aligned with EU policy objectives, where the incorporation of the new
competition parameters is more extensively developed in the theory of benefits than in the
theory of harm;

The collective effects are considered for collective benefits, but not for collective harm;
The valuation of consumer benefits — primarily in the form of a willingness-to-pay test — is
more extensively discussed in the theories of benefits than in the theories of harm;

d. The time horizon aspects have been clarified in relation to direct and dynamic efficiencies,
but are less developed in the assessment of the harm.

3. The ACM suggests that harms and benefits to society as a whole — and not just benefits valued
by consumers — should be included in the assessment of the impact of mergers on competition.
a. The stringent condition in paragraph 301 that direct and dynamic efficiencies should (i)
lead to benefits that are valued by them, should be reconsidered, as benefits and harms

" The European Commission’s review of the Horizontal Merger Guidelines (2004/C 31/03) and the Non-Horizontal Merger
Guidelines (2008/C 265/07), together the “EU Merger Guidelines” or “Guidelines”. The European Commission published its draft
Merger Guidelines for public consultation on 30 April 2026.
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that contribute to or impede recognised EU policy objectives, should be capable of being
weighed in the competitive assessment, without needing to be ‘valued’ by consumers.

b. Paragraph 322 should be aligned with the approach in the Horizontal Guidelines (HGL)?
by allowing collective benefits accruing to society to be assessed directly, rather than
only to the extent that they are valued or internalised by consumers.

c. Similarly, the threshold for taking collective benefits into account in a mergers’
competitive assessment in paragraph 357 — which requires that they ‘fully compensate
substantially all harmed consumers” — should be lowered and aligned with the HGL.

4. The ACM proposes clarify the aspects of future harm and benefits in the assessment in
paragraphs 347 to 352 of the draft Guidelines. The role of future consumers could be taken into
account more explicitly in the discussion of dynamic benefits. Furthermore, more guidance could
be given on the discount rate for those future effects, since they greatly affect the weight assigned
to future harms and benefits.

5. The ACM provides some textual clarifications for the definitions of (i) resilience and innovation,
and (ii) sustainability and clean technologies.

The ACM trusts the Commission will give due weight to these suggestions in light of the overall response to
the consultation, and looks forward to the final text.

2 European Commission, Guidelines on the applicability of Article 101 of the Treaty on the Functioning of the European Union to
horizontal co-operation agreements (2023), or the “EU Horizontal Guidelines (HGL)".
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Part A: The ACM welcomes the new merger framework

A principled and evidence-based analytical framework

1.

The ACM supports the Commission’s approach of maintaining a rigorous, independent, and fact-based
merger assessment framework while recognising the wider economic context in which European firms
operate. A well-functioning merger control regime should continue to prevent harmful structural
changes to markets, including transactions that risk reducing innovation, increasing prices, limiting
choice, or foreclosing competitors.

The draft Guidelines appropriately recognise that broader considerations may be relevant in assessing
the impact of mergers on competition, particularly where transactions support recognized public
interests like resilience, sustainability, or cross-border integration within the European Union. The ACM
strongly supports the Commission’s continued emphasis that such considerations must be assessed
within a principled and evidence-based analytical framework. Merger control decisions must remain
grounded in robust economic analysis, verifiable evidence, and transparent legal standards.
Independent and impartial merger review is essential to maintain trust in the European competition
framework. Theories of harm and benefit alike should therefore be subject to rigorous evidentiary
standards and not turn into so-called ‘theories of fantasy’. This ensures predictability for businesses
while safeguarding the legitimacy and credibility of enforcement. The draft Guidelines appropriately
preserve this balance by recognising wider benefits where substantiated, while avoiding a dilution of
core competition principles.

Effective competition as driver of the European economy

3.

The draft Guidelines reaffirm the core principles of the European merger framework and clearly explain,
in Part I, how EU merger control can contribute to a stronger internal market, without giving in to claims
that merger control would form an obstacle to the potential of this internal market. In this regard, the
ACM welcomes the Commission’s acknowledgement that pro-competitive and efficiency-enhancing
mergers — particularly those facilitating cross-border activity within the European Union — can contribute
positively to market integration, innovation, sustainability, security of supply, and economic growth.
While also acknowledging that the internal market generally benefits from scale when achieved through
open and competitive market processes rather than through protectionism of certain European
companies or market foreclosure.

This closely aligns to an earlier MIDS statement: “mergers across Member States can be pro-
competitive while also deepening the Single Market, without compromising competition at national
level. Hence, competition law enforcement does not, and will not, prevent cross border mergers that
can benefit European businesses and consumers”.?

This is particularly relevant for small and medium-sized enterprises (SMEs), that employ large numbers
of European citizens and form the backbone of the European economy, who depend on competitive
and open markets. These companies would be ill-served with a single supplier or customer. While scale
and investment capacity are important for enabling European firms to compete throughout Europe and
globally, the pursuit of ‘European champions’ should not come at the expense of market contestability
or broader ecosystems of suppliers, innovators, and smaller (possibly upcoming) market participants
that underpin Europe’s economic strength. Excessive concentration may disproportionately harm both
their commercial opportunities and bargaining positions. Merger control protects both the structure of
the market and the process of competition, while preserving the openness and dynamism of Europe’s
economy.

3 Strengthening Competitiveness and Competition in the EU Single Market, a statement by the Competition authorities of

Belgium, Portugal, Austria, the Czech Republic, the Czech Republic, Ireland, and the Netherlands (the ACM), 22 April 2025.
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Competition policy serving the interest of European citizens

6.

From its previous submissions, both on the revision of the Merger Guidelines* as well as on the revision
of the Horizontal Block Exemption Regulations (HBER) and Horizontal Guidelines (HGL),® the ACM
supports the inclusion of broader benefits contributing to EU policy objectives within merger control.
The draft Guidelines now follow the HBER and HGL and explicitly state in paragraph 20 that in addition
to competition on price and quality, companies compete on broader parameters, including “choice
(which may include media and cultural diversity), capacity, investment, innovation, privacy,
sustainability, resilience (including security of supply).” The ACM fully stands by the inclusion of these
non-price parameters in the competitive assessment if they are relevant for the case and market at
hand, examining how the merger affects such parameters negatively or positively.

The ACM’s recent decision-making practice stresses the importance of taking broader parameters into
account when assessing a merger’s effects on competition. In both RTL/Talpa® and DPG/RTL’, the
ACM assessed the impact of the merger on media pluralism®; examining whether the transaction would
significantly reduce the quality of news provision (including its accuracy and diversity) and thereby
diminish media pluralism.

In Kyndryl/Solvinity®, the ACM considered whether concerns relating to digital autonomy stemmed from
a reduction in competition and whether demand for digital sovereignty would be adversely affected by
the merger. Both considerations can be assessed under the broader competitive parameter of
resilience, highlighting the relevance of resilience of the internal market in merger control. In this
context, resilience can be understood as the security of critical digital infrastructure, taking into account
the risks associated with excessive dependence.

Ultimately, the ACM welcomes the Commission’s recognition that competition policy ultimately serves
the everyday interests of European citizens and must therefore align with the objectives of the EU
policies as recognised by the Treaties. The ACM considers that the draft Guidelines provide a coherent
and future-oriented framework for merger assessment within the European Union. The proposed
approach adequately provides room for taking into account diverse and empirically relevant parameters
of competition that contribute to European competitiveness, while protecting the backbone of
competition. It recognises that competitive and integrated markets are a key source of European
competitiveness, strategic autonomy, and long-term economic prosperity.

Broad assessment of theory of harm and theory of benefit

10. Regarding the description of effects of mergers in Part |l of the draft Guidelines, the ACM very much

11.

welcomes the articulation of the broadly defined concepts of theory of harm and theory of benefit. The
draft Guidelines provide useful guidance on the balancing exercise between the harms and the benefits
that a merger is likely to create, in which both effects are assessed in a symmetric way.

A robust merger control review benefits from a fact- and evidence-based approach to benefits for
consumers, the internal market and society as a whole. To ensure an effective merger assessment, the
benefits should be considered as an integral part of the assessment from the outset, rather than as a
defensive response or afterthought. The ACM has experienced — in the context of informal cooperation
agreements — the advantage of discussing the expected harms and benefits early on. It helps providing
greater clarity to the parties involved and reducing a potential chilling effect on transactions that would
be beneficial for consumers, the internal market, and society.

4 ACM, Submission on public consultation on the Review of the Merger Guidelines, 2 September 2025.

5 ACM, Submission on public consultation on Horizontal Block Exemptions and Guidelines, 18 March 2022.

8 ACM, Decision ACM/22/176906, 3 March 2023, RTL Group./Talpa Network.

7 ACM, Decision ACM/24/189955, 27 June 2025, DPG Media/RTL Nederland.

8 Which includes the ability to gain access to various reliable media services and media content that reflect wide-ranging
opinions, voices, and analyses according to Regulation (EU) 2024/1083. See also footnote 20 of paragraph 9 of the Guidelines.
9 ACM, Decision ACM/25/199372, 26 February 2026, Kyndryl Nederland/Solvinity Group.

0 See for example the definition of resilience in footnote 18 of paragraph 9, of the draft Merger Guidelines.
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Part B: Suggestions

12.

13.

14.

1. Business model as parameter of competition

Regarding the parameters of competition (as set out in paragraph 20 of the draft Guidelines), the
Commission states: “In its assessment, the Commission identifies the business models of different
market participants and the key price- and non-price parameters on which they compete, and examines
how the merger affects such parameters negatively or positively.” The current wording appears to
suggest that business models are distinct from parameters of competition. The ACM notes that the list
of non-price parameters is not intended to be exhaustive and that additional parameters may be
relevant depending on the characteristics and competitive process of the market concerned.
Nevertheless, the ACM would like to make the suggestion to explicitly mention that in certain markets
— such as digital markets — a business model may itself constitute a key parameter of competition.

The ACM’s suggestion reflects the emergence of innovative business strategies that change how firms
create, deliver, and capture value, and by doing so, disrupt traditional industries and markets. Driven by
innovative (digital) business models, competition is not only about providing similar products in the
same market, but also about challenging existing positions through reconfiguring value chains. For
instance, the acquisition of a rival with an innovative business model may serve to prevent the rival firm
to challenge an existing market structure or value chain.

The Commission could add the following sentence after the list of non-price parameters in paragraph
20 of the draft Guidelines: “A business model itself may also be a non-price parameter of competition,
in particular where firms compete by introducing innovative or significantly different ways of creating,
delivering, or capturing value.”
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a)

15.

16.

17.

18.

b)

19.

20.

Ensuring symmetry in the assessment of harm and benefits a) aligned to EU
policy objectives b) collective effects c) willingness-to-pay studies and d) time
horizon aspects

Harm and benefits aligned to broader EU policy objectives

The ACM is pleased to see proposed additions to the competition objectives, such as resilience,
sustainability and plurality of the media'' as topics in the Guidelines. The inclusion of these
considerations as parameters of competition appropriately recognises the evolving economic and
societal context in which merger control operates and provides useful guidance on how such public
interests may be relevant in the competitive assessment. However, the ACM finds the guidance on
assessing harm in Part Il. A and B — in terms of clarity and examples concerning the relevant non-price
parameters of competition aligned to broader EU policy objectives — less developed than the guidance
on assessing benefits from mergers in Part Il. C.

For instance, when looking at resilience (also note the last chapter of this submission), the ACM would
welcome examples of how market power may reduce ‘resilience below competitive levels’ (paragraph
55). Such examples could include (i) the concentration of critical capacity or infrastructure, resulting in
excessive dependence; (ii) less redundant capacity or overlapping infrastructure that could contribute to
the absorption of shocks, (iii) less diversity in technologies, sourcing strategies and business models,
and (iv) less investment and innovation in resilience-enhancing products.

Relatedly, the draft Guidelines could provide additional clarity on how conflicting resilience or security
considerations should be assessed and balanced within a merger assessment. In some cases,
increased scale and concentration may be a resilience benefit by improving investment capacity,
security of supply, or economies of scale. It may be the case, however, that the same merger also
creates vulnerabilities, in the form of a risk of dependency or the creation of a single point of failure
within the supply chain.

For example, in the telecom sector, concentration might allow for more investment in a single, high-
quality network, but from a resilience perspective it could also be beneficial to increase infrastructure-
based competition as multiple independent networks reduce reliance on a single network and reduce
the risk of a single point of failure. The ACM therefore considers that further guidance on the
assessment of such trade-offs would enhance predictability and support a more coherent analytical
framework.

Collective effects

Given that the ACM supports the outlined framework for assessing harm (market power and
anticompetitive effects in Part Il. A and B) and benefits from mergers (efficiencies in Part Il. C), the
ACM would like to raise the following suggestion regarding collective benefits and harm of a merger.'?

The ACM notes a degree of asymmetry in the treatment of harm and benefits. While the draft
Guidelines recognise that mergers may generate collective benefits, they do not provide an equivalent
framework for taking into account collective harms. The ACM considers that harms to society at large
should equally be capable of being taken into account where they are sufficiently substantiated and
aligned to EU policy objectives recognized by the Treaties.

" The ACM is glad to see that — in line with its earlier submission - the definition of media plurality now aligns with the definition
provided in the European Media Freedom Act.

12 Later in its submission on the Merger Guidelines, the ACM elaborates on the assessment of collective harm and collective
benefits, specifically in Chapter 3.
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c)

21.

22.

d)

23.

24,

Willingness-to-pay studies and the importance of both quantitative and qualitative analysis

Where (use, non-use and collective) benefits accrue to consumers in the relevant market, parties
should be able to rely on a broad range of evidence to substantiate those benefits. The ACM welcomes
additional clarity on this point, including how the willingness to pay-test (as described in paragraph 320
and 336 of the draft Guidelines) fits the purpose for assessing collective benefits within the scope of
broad EU goals; especially when customers do not attribute adequate value to positive or negative
externalities. In this context, ACM welcomes the Commission’s acknowledgement that evidence should
not be confined to willingness-to-pay studies. In ACM’s view, a willingness-to-pay test could be falling
short in assessing benefits that reflect objectives of EU policies which impact society at large and may
accrue to consumers even where they are not directly reflected in direct consumers' willingness to pay.

Although the ACM strongly advocates for the use of quantification tools based on evidence (as
described in paragraph 343 of the draft Guidelines), the ACM acknowledges that the quantification of
both harm and benefits relating to non-price parameters of competition may be inherently difficult. As
recognised in the draft Guidelines, many non-price parameters are not readily subject to quantification.
Therefore, a more qualitative analysis — fact- and evidence-based — may also be part of the
assessment. In paragraph 31, the Commission rightly notes that no hierarchy exists between qualitative
(non-technical) and quantitative (technical) evidence.'® Consequently, balancing the likely adverse
effects of a transaction against its expected benefits may require an assessment of the nature and
magnitude of those effects, rather than a precise quantitative comparison.

Time horizon aspect

In addition, whereas the timeliness of the assessment of benefits is discussed to some extent in terms
of their materialisation and verifiability in relation to direct (1.2) and dynamic efficiencies (2.2) in Part
II.C, those considerations are far less developed when it comes to the assessment of harm.

The time-horizon aspect of the theories of harm is addressed more implicitly (e.g. in paragraphs 115
and 341) and is less clearly articulated throughout the competitive assessment section. For reasons of
consistency and clarity, the ACM would welcome a similarly explicit explanation in Part 11.B concerning
anticompetitive effects, for example in paragraphs 115 - 118.

'3 See also paragraph of 588 and 589 of the Horizontal Guidelines (HGL).
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3. Include the harm and benefits for society as a whole — and not just benefits
valued by consumers — in the assessment of mergers’ impact on competition

25. In assessing the possible direct and dynamic effects of a merger, the competent authority should be
able to undertake a holistic assessment of its likely (negative and positive) impact on the relevant price
and non-price parameters. The ACM therefore supports an assessment that considers not only effects
on consumers, but also broader societal harms and benefits, to the extent that they concern to EU
policy objectives recognised by the Treaties.

26. Although the ACM support the three-step assessment of benefits in paragraph 294: “To be taken into
account in the assessment of the merger, both should fulfil three cumulative conditions: be (i) verifiable;
(i) merger specific; and (iii) benefit consumers”, the holistic approach appears to be constrained by the
additional requirements in paragraph 301: “To be considered beneficial to consumers, direct and
dynamic efficiencies should (i) lead to benefits that are valued by them, and (ii) be assessed not with
sole regard to the companies involved in the merger but having regard to competition as a whole.”

26. In the ACM’s view, benefits (and harm) that contribute to (or impede) recognized EU policy objectives
should, to the extent that they are affected by a change in competition due to a merger, be capable of
being weighed in the overall competitive assessment in their own right and should not need to be
translated into (individual) consumer benefits (valuation) before they can be taken into account.

27. Therefore, the ACM suggests reconsidering the condition set out in paragraph 301, as well as the
corresponding provisions referring to consumers’ valuation of merger-related benefits that ‘direct and
dynamic efficiencies should (i) lead to benefits that are valued by them.** While the ACM recognises
the importance of ensuring that a substantial share of merger-specific efficiencies ultimately benefits
consumers, it considers that the assessment should not be limited exclusively to benefits that are
directly valued by consumers. The ACM further emphasises that a similar approach should apply to the
assessment of harm, consistent with the principle of symmetry discussed in the previous chapter.

28. To explain the rationale for this suggestion, analysing the impact of a merger solely on the basis of
benefits valued by consumers could undermine the effectiveness of merger control within the broader
EU policy framework, potentially leading to a merger being unjustifiably approved or prohibited. This
concern is particularly relevant in relation to considerations such as resilience and sustainability, the
benefits and harms of which accrue primarily to society as a whole rather than by consumers alone.

29. Indeed, as rightfully noted in paragraph 300 of the draft Guidelines: “In other cases, efficiencies may
reflect the objectives of EU policies recognised in the Treaties which result in benefits for customers,
the internal market and society at large. These may be incommensurable, and sometimes subject to
market failures because customers do not attribute adequate value to them in their individual decisions
(e.g. the failure to adequately price negative environmental externalities or security of supply risks). In
such cases, the Commission enjoys a margin of discretion in weighing demonstrated efficiencies in the
balance, against harm to businesses and consumers as part of the overall competitive assessment.”

Valuation of collective benefits in accordance with the Horizontal Guidelines

30. Paragraph 322 of the draft Guidelines also reflect the limitation inherent in the ‘benefits that are valued
by them’-approach regarding weighting in collective benefits in a holistic merger assessment:
“Individual consumption decisions can have positive or negative effects that are not fully taken into

14 Corresponding considerations are for example stated throughout paragraphs 291 - 301, 315 - 323 and 336 - 338 regarding
assessing the benefits to consumers, in particular ‘consumers’ valuation of quality. As explained in paragraph 321 (and 337) of
the draft Guidelines: “Consumers’ valuation of quality should be understood broadly”, mentioning in footnote 399 that: “The
merging parties may rely on any or all three types of consumer benefits (use value benefits, non-use value benefits and
collective benefits) to demonstrate compensation of harmed consumers.”
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31.

32.

33.

34.

35.

36.

account by the customers that cause them (‘consumption externalities’). Collective benefits are the
potential benefits accruing to a wider section of society from addressing such consumption
externalities, for example as regards sustainability and resilience. Collective benefits can be taken into
account to the extent they benefit the consumers harmed by the merger through the internalisation of
consumption externalities. For example, consumers may consider that their own purchasing decisions
are too small to have an impact on market resilience but may value a collective change brought about
by the merger that leads to a tangible increase in supply chain resilience.”

By requiring collective benefits to be valued by direct consumers — through the ‘internalisation of
externalities’ by the consumers harmed by the merger or consumers ‘valuing a collective change’ — the
current approach and ambiguous wording may exclude the consideration of collective benefits (or
harm) arising from positive (and negative) externalities that benefit (or harm) society at large.

ACM suggests aligning the draft Merger Guidelines with the approach and definition of collective
benefits reflected in paragraph 582-584 of the HGL, which does not limit itself to consumer’s individual
appreciation. Paragraph 582 of the HGL rightly states: “Section 9.4.3.2 refers to individual non-use
value benefits that are limited to voluntary (altruistic) choices by individual consumers [...] These
benefits are referred to as_‘collective benefits’, as they occur irrespective of the consumers’ individual
appreciation of the product and accrue to a wider section of society than just consumers in the relevant
market.”

Lower the threshold for collective benefits and align the approach with Horizontal Guidelines

In addition, ACM would like to raise a more specific point regarding the balancing exercise between
benefits and harm, in particular the section on ‘Balancing across different consumer groups/markets.’
The requirements set out in paragraph 357 appear particularly stringent and may not be fully aligned
with the approach reflected in the HGL. In this respect, ACM suggests bringing this paragraph in line
with the HGL, in order to lower this excessively high threshold for taking into account collective benefits.

Paragraph 357 of the draft Guidelines states: “Out-of-market and collective benefits should be the result
of direct or dynamic efficiencies that are verifiable and merger-specific, and they are only relevant to the
extent that_they are valued by and fully compensate substantially all harmed consumers and improve
parameters of competition in the relevant market(s) in the EU where they accrue. The merging parties
should define clearly the beneficiaries and provide sufficient evidence that harmed consumers
substantially overlap with, or form part of the group of, the beneficiaries; and that the share of the out-
of-market or collective benefits accruing to harmed consumers, possibly together with the benefits
accruing to these consumers in the relevant market where anticompetitive effects have been identified,
are sufficient to fully compensate harmed consumers.”

As a starting point, ACM seeks clarification on the meaning and practical implications of the
requirement to ‘fully compensate substantially all harmed consumers’. Especially considering
paragraph 340 of the Guidelines, which more clearly states: “It is sufficient for the Commission to
establish that efficiencies compensate the harm caused to consumers in the relevant market, and not to
each individual consumer. However, consumer benefits that accrue only to a small share of the
consumers harmed by a merger are unlikely to offset the harm.”

Moreover, the emphasis on benefits that are ‘valued by’ individual consumers (as addressed by the
ACM at the start of this chapter), combined with the requirement that efficiencies must ‘fully
compensate substantially all harmed consumers’, risks setting an excessively high threshold for a
genuinely holistic competitive assessment. Consequently, certain merger-specific benefits that are
aligned with broader EU policy objectives may be insufficiently taken into account in the overall
assessment of a merger, even where they generate significant value for society.
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4.

37.

38.

39.

40.

Time horizon of future harm and benefits

ACM welcomes the forward-looking approach and dynamic view of competition in the draft Guidelines,
considering not only the short-term constraints that firms impose on one another but also their
capabilities and incentives to compete for future business and the potential long-term pro-competitive
effects of a merger. As rightly set out from paragraph 339 onwards, there is a complex balancing
exercise between asymmetric benefit and harm, especially when there are asymmetries regarding, and
uncertainty about, future harm and benefits.

As described in paragraph 306 (and similarly in paragraph 328): “Direct efficiencies are timely if the
synergies and the resulting consumer benefits in principle occur without delay. However, the time
horizon may be longer if that is consistent with the characteristics and dynamics of the market and the
theory of harm. However, a longer time frame for benefits to materialise may make them less
predictable and guantifiable.”® Regarding this important time horizon aspect, ACM would like to make
the following two suggestions:

In the context of the question: “Impact on which consumers: current or future consumers?” the ACM
considers it important to take future consumers explicitly into account. Arguably, future consumers are
already taken into account implicitly in the discussion of dynamic benefits, e.g. par. 347 - 352. Still, the
ACM believes that this could and should be made more explicit, underlining the importance of a longer
time horizon for broad societal benefits such as sustainability and resilience and, where possible,
explaining quantitative and qualitative estimation methods. The positive or negative impact of a merger
on non-price parameters of competition such as investment, innovation, sustainability and resilience
(including security of supply) tends to materialise later in time, at least more than ‘several years’ after
the merger.'® As described in chapter 2 d) of this submission, the same suggestion should apply for the
time horizon of assessing harm.

In addition, as set out in paragraph 347: “Balancing requires that the effects of a merger are made
comparable to the extent possible. [...] It may also be possible to compute the net present value of a
merger’s effects in the future based on how consumers value present versus future effects in consumer
surveys or existing studies on consumer’s time preferences or behaviour. The ACM would welcome an
addition to this paragraph or the accompanying footnote 418 or 419 clarifying the importance of the
discount rate in net present value calculations. The choice of discount rate significantly affects the
weight assigned to future harms and benefits. In particular, a relatively high discount rate may artificially
reduce the present value of effects that materialise over a longer time horizon, thereby influencing the
balancing exercise. Additional guidance on the selection and justification of the discount rate — suiting
the characteristics and dynamics of the market and the theory of harm and benefits — would therefore
enhance the robustness and transparency of the assessment.

5 In the corresponding footnote 381, the Commission rightly notes that: “the time-horizon of efficiencies must be assessed in
the relation to the industry in which the merger occurs and in light of its specific characteristics. For instance, some industries
and markets are characterised by long investment and innovation cycles, the process of integration may take longer, or the
sector is characterised by long duration of tenders.”

8 Having regard to the specific characteristics and dynamics of the market at hand, as discussed in the previous footnote.
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5. Clarifications on (a) resilience and innovation and (b) sustainability and clean
technologies

41.

a)

42.

43.

44.

45.

b)

46.

47.

Finally, the ACM considers that certain aspects of the draft Guidelines could benefit from further
technical clarification in order to ensure legal certainty and consistency in application.

Resilience and innovation

First, with regard to resilience and innovation, the examples provided in paragraph 15(c) appear to
focus predominantly on securing critical input, defence and infrastructure. While these aspects are
undoubtedly important, the ACM considers that resilience concerns may also arise more broadly across
supply chains, industrial ecosystems, and digital markets. It is unclear whether considerations
regarding digital sovereignty and digital autonomy, for example in the case of a merger between
European digital service providers, would fall under the definition of either paragraph 15(a) or 15(c) of
the draft Guidelines.

In that regard, the ACM welcomes the seemingly broader definition in paragraph 9, footnote 18:
“Resilience refers to the readiness and ability of the internal market or part of it to continue servicing
customers and to anticipate, withstand and recover from serious shocks”. At the same time, ACM
acknowledges that the definition should not be so wide as to open the door to all kinds of tangentially
related resilience claims (with the inherent risk of ‘resilience-washing’), which underlines the importance
of approaching benefits as fact- and evidence-based defences.

Following the definition in footnote 18 of paragraph 9, the draft Guidelines refer to resilience in a
number of different ways. These include ‘“resilience of EU businesses and ultimately consumers”
(paragraph 19), “resilience of customers” (footnote 256 of paragraph 175), conduct that may “make
rivals less resilient” (paragraph 249), “products that are more resilient to external disruptions”
(paragraph 299), “democratic resilience” (paragraph 372), “resilience on the relevant markets”
(paragraph 373).

The ACM would like to suggest using the broad definition in footnote 18 — focussing on the readiness
and ability of the internal market (EU) or part of it — with consistency throughout the Guidelines. In this
context, the ACM would welcome further clarification in paragraph 9 regarding the different dimensions
of resilience that may be relevant under the Guidelines; it may be helpful to note here that this definition
is intended to encompass the various forms of resilience referred to throughout the Guidelines.

Sustainability and clean technologies

With regard to sustainability, the ACM supports the inclusion of sustainability-related considerations
within the draft Guidelines. However, greater clarity regarding the definition of sustainability would be
beneficial. In particular, the ACM would favour alignment with the definition and terminology already
used in the Horizontal Guidelines on cooperation agreements.

In the Horizontal Guidelines sustainability objectives include, are not limited to, “addressing climate
change (for instance, through the reduction of greenhouse gas emissions), reducing pollution, limiting
the use of natural resources, upholding human rights, ensuring a living income, fostering resilient
infrastructure and innovation, reducing food waste, facilitating a shift to healthy and nutritious food,
ensuring animal welfare, etc.”'” Consistency across different European competition law instruments
would contribute to legal certainty for businesses and authorities alike and reduce the risk of divergent
interpretations.

7 European Commission, Guidelines on the applicability of Article 101 of the Treaty on the Functioning of the European Union
to horizontal co-operation agreements (2023), paragraph 517.
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