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Introduction and summary

The Netherlands Authority for Consumers & Markets (“ACM”) welcomes the European Commission’s review
of the Horizontal Merger Guidelines' and the Non-Horizontal Merger Guidelines? (together: “the Merger
Guidelines”), as well as the opportunity to provide input as part of the ongoing public consultation.> ACM
supports the Commission’s ongoing effort in modernising the merger assessment framework in line with
evolving market realities, and hopes to provide the Commission with valuable input for this task.

As a national competition authority (“NCA”) and independent sector regulator in the Netherlands, ACM is
tasked with safeguarding fair competition, as well as promoting well-functioning markets and protecting
consumer interest, along with sector-specific regulation of several sectors. Central to ACM’s competition
enforcement is effective merger control, which ensures that markets remain open, competitive and capable
of delivering innovation, fair prices, and consumer choice. Together with the European Commission and
other NCA’s in their respective jurisdictions, ACM is committed to ensuring that mergers do not distort
competition in the internal market.

At the European level, the Merger Guidelines play a central role in shaping how both the Commission and
the NCA’s, including ACM, approach merger control. By providing a common analytical framework, they do
more than guide the Commission’s own enforcement; they influence and align national practices across
Member States. Such spontaneous harmonisation using soft-law tools is beneficial, as it fosters greater
legal certainty and predictability for businesses operating across borders, while also supporting the smooth
functioning of the internal market. From a market perspective, such convergence reduces fragmentation,
facilitates cross-border investment and ensures that competition is protected consistently throughout the
Union. To fully unlock the potential of the EU single market, it is crucial to support further alignment of
national practices. Clarifying, simplifying and updating the Merger Guidelines would in turn promote
renewed spontaneous harmonisation, continuing the process of developing the EU internal market. Doing
so will not only strengthen competition policy, but also deliver tangible benefits to citizens across Europe.

In this response to the Commission’s public consultation (“Submission”), ACM shares its experience with
applying the current Merger Guidelines in various merger cases reviewed by ACM in recent years. In
general, ACM believes that the Merger Guidelines are a valuable instrument to promote a regime of
effective merger control and has some recommendations for further improvements to the framework. As
some of these suggestions touch upon multiple topics and underlying questions of the Commission’s public-
consultation questionnaire, ACM has chosen to structure this Submission per suggestion, instead of
following the structure of the questionnaire.

The main suggestions of the Submission are summarised here:

1.  ACM fully supports the Commission’s proposal to integrate environmental and
sustainability considerations in the merger framework, such as by including it as a
competition parameter. In this regard, ACM considers that sustainability should be defined in a
similar manner as done in the Horizontal Guidelines, therefore including environmental, social
and animal welfare considerations. Furthermore, ACM agrees with the theories of harm
identified by the Commission, including ‘green killer acquisitions’, the potential chilling effects
on innovation in clean technologies, and vertical foreclosure risks in supply chains critical to
sustainability objectives. Lastly, ACM suggests ways in which parties should be able to use
sustainability arguments to claim efficiencies, and recommends incorporating explicit guidance
on designing remedies to address sustainability harms.

" European Commission, Guidelines on the assessment of horizontal mergers under the Council Regulation on the control of
concentrations between undertakings (2004/C 31/03).

2 European Commission, Guidelines on the assessment of non-horizontal mergers under the Council Regulation on the control
of concentrations between undertakings (2008/C 265/07).

3 As published on 8 May 2025 via Review of the Merger Guidelines - European Commission.
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2. ACM welcomes the Commission’s proposal to provide clearer guidance on how media
pluralism can be assessed and addressed in the context of merger control, and would favour
the explicit recognition of the protection of media pluralism as a quality parameter of
competition. To this end, media pluralism can be incorporated in the existing theories of harm
— acknowledging that mergers may significantly reduce the diversity of viewpoints and/or
editorial independence available, which are vital for democratic discourse. Furthermore, ACM
advocates for the use of attention shares as a relevant metric when assessing the effects of a
merger, and discusses remedies appropriate for addressing concerns regarding media
pluralism.

3. ACM recommends to further refine the concepts of buyer power, countervailing buyer
power, and other (intermediate) concepts. To this end, ACM presents several suggestions
and points for discussion on an increased bargaining position as a theory of harm and on
examining countervailing buyer power. Furthermore, ACM remarks that, if it is necessary to
examine buyer power or countervailing buyer power in a particular case, a description of
theoretical principles and/or qualitative substantiation alone is not sufficient; empirical
substantiation is necessary.

4. ACM considers merger simulation a very useful tool for analysing both anti-competitive and
pro-competitive effects of mergers, in particular with respect to price effects. ACM proposes
that the revised Merger Guidelines should discuss merger simulation as one of the
sources of evidence regarding the anti-competitive and pro-competitive effects of
mergers. In addition, in those cases where tools like merger simulation models enable
competition authorities to assess factors like efficiencies in a practical and pragmatic manner it
facilitates the merger control process if those efficiencies could be assed ex officio (i.e.
even if the parties themselves do not raise an efficiency defence).

5. ACM suggests that the Merger Guidelines should expand upon the possibility to assess the
cumulative effects of smaller acquisitions (“roll-up strategy”), which create or strengthen
a dominant position for the acquiring undertaking. To support the development of such a
framework, ACM discusses its own case practice and describes three scenario’s in which roll-
up strategies may significantly impede effective competition. In particular, ACM recommends
the Commission should explicitly address the option of conducting a prospective analysis in
which future mergers/acquisitions that are sufficiently likely can be included in the assessment
of a specific, singular merger/acquisition.

6. Lastly, based upon its experience (both as sector regulator and as a competition authority) in
the telecom sector, ACM advocates that competitiveness should be achieved through fact
based merger control and harmonisation of regulation. ACM does not recognise the
observation that the current merger control framework creates limitations for the creation of
large-scale market players and emphasizes that setting aside the current framework will only
allow dominant undertakings to emerge or further entrench themselves. In ACM’s view, it is
competitive force innovators (such as agile challengers) that, as the drivers of innovation in the
telecom sector, should be safeguarded and embraced.

ACM trusts that the Commission will give due weight to these suggestions in light of the overall response to
the public consultation, and looks forward to the draft text of the updated Merger Guidelines.
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Outline

The outline of ACM’s Submission is as follows:

o A WN

Sustainability and clean technology goals in competition PoliCY ..........ccccuviiiieiiiiciiiee e, 5
Media pluralism as a competition law CONCEIN..........cooe i 11
Refining buyer-power and countervailing buyer power in the merger framework .............cccccceeeevineen. 14
The use of merger simulation models, in particular regarding efficiencies ...........ccccoovvviiiiiicinnnnn. 17
Addressing ‘roll-up strategies’ or ‘serial-acquisitions’ within the existing merger framework ............... 21
Competitiveness and merger control in the telecom Sector ... 24
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1 Sustainability and clean technology goals in competition
policy

1. Sustainability is one of the key priorities of ACM as part of its mission to ensure that markets work
well for people and businesses. ACM appreciates the steps that the Commission is taking to
address sustainability and clean technologies as a specific topic in the review of the Merger
Guidelines. This is an important and timely reflection, particularly given the critical role of
competition in fostering innovation, investment, and access to clean technologies. As ACM has
highlighted previously, for example in its response to the consultation on the draft revised
Horizontal Guidelines on Cooperation Agreements (“HGL)”, competition policy and sustainability
goals can and should be mutually reinforcing.*

2. In this regard, ACM would like to reiterate what the Commission has stated in its Bayer/Monsanto
merger decision: “The TFEU requires the Commission to take into consideration a plurality of
objectives including human health, environment and consumer protection, in defining and
implementing the Union policies and activities.”

3. With this in mind, the most important viewpoints that ACM wishes to express on this topic are:

i ACM fully supports the Commission’s proposal to integrate environmental and
sustainability considerations in the merger control framework, such as by including it as a
competition parameter.® In this regard, ACM advocates that sustainability should be
defined in a similar manner as done in the HGL, therefore including environmental, social
and animal welfare considerations.”

ii. ACM agrees with the theories of harm identified by the Commission, including ‘green killer
acquisitions’, the potential chilling effects on innovation in clean technologies, and vertical
foreclosure risks in supply chains critical to sustainability objectives. These are
supplemented with examples from case practice in section 1.1.

iii. ACM would like to underscore that if authorities can use sustainability in their theory of
harm (as a ‘sword’), parties should also be able to use it to claim efficiencies (as a ‘shield’).
In this regard, sustainability efficiencies should be treated similarly as in the HGL and in
ACM'’s policy rule. To this end, ACM suggests to update the merger framework by i) as a
minimum, explicitly including collective benefits; and ii) only requiring that the consumer in
the relevant market receives an “appreciable objective” part of the benefits; not full
compensation. In addition, ACM addresses the suitability of achieving sustainability
objectives through cooperation agreements or mergers and the quantification thereof. This
point is discussed further in section 1.2.

iv. ACM recommends incorporating explicit guidance on designing remedies to address
sustainability harms. This point is further elaborated upon in section 1.3.

4 ACM, Submission on the public consultation horizontal block exemptions and guidelines, 18 March 2022: Submission ACM to
the public consultation on horizontal block exemptions and guidelines.

5 European Commission, Decision M.8084, 21 March 2018, Bayer/Monsanto, paragraph 3010. See in this context also recital 23
of the Merger Regulation.

5 See questions D.1 and D.2 of the Commission questionnaire on topic D: ‘sustainability and clean technologies'.

7 |.e. “sustainable development refers to the ability of society to consume and use the resources available today without
compromising the ability of future generations to meet their own needs. It encompasses activities that support economic,
environmental and social (including labour and human rights) development (363). The notion of sustainability objectives
therefore includes, but is not limited to, addressing climate change (for instance, through the reduction of greenhouse gas
emissions), reducing pollution, limiting the use of natural resources, upholding human rights, ensuring a living income, fostering
resilient infrastructure and innovation, reducing food waste, facilitating a shift to healthy and nutritious food, ensuring animal
welfare, etc.”, paragraph 517 HGL.
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To conclude, ACM remarks that a possible approach to incorporating sustainability in
merger assessments would be to use sustainability factors as tiebreakers in complex
cases where the standard competition assessment (based on market shares,
unilateral/coordinated effects, barriers to entry etc.) alone does not provide a clear
outcome. E.g. the merger could marginally fail or marginally pass the SIEC threshold. In
these borderline cases, the sustainability effects could tip the balance in one direction or
another, like clearance (or not).® Although it is not likely there will be many cases where
this situation occurs, ACM nevertheless considers it important to address this possibility.

1.1 Theories of harm

4. ACM agrees with the Commission that merger control plays an essential role in preventing harm to
competition in markets that are crucial for the clean transition. ACM supports the Commission’s
attention in the questionnaire to green killer acquisitions, the potential chilling effects on innovation
in clean technologies, and vertical foreclosure risks in supply chains critical to sustainability
objectives.

5. Of these theories of harm, ACM has experienced the following in its own case practice:

Reduced ability to invest - The risk of excessive purchasing power as a result of the
merger can allow the merged entity to force lower prices on suppliers. As a result,
suppliers might have a reduced ability to invest in clean and decarbonised products,
technologies and services. In this context ACM examined in the Van Drie Group/Van Dam
case whether the merged entity in the veal sector could result in dairy farmers receiving
lower payments due to increased market power.® Lower prices could have a knock-on
effect by reducing farmer investment in animal welfare and sustainable practices,
potentially weakening welfare standards in the sector. Market research showed that
sustainability and animal welfare are becoming increasingly important in the veal sector.
However, ACM determined that it was unlikely that the merger would produce sustained
price reductions as farmers and traders could switch to alternative buyers. ACM therefore
concluded that it was unlikely that there would be any negative effects on investments by
dairy farmers in sustainability and animal welfare. ACM came to this conclusion on the
basis of economic research, which it based on an estimate of the theoretical expression for
purchasing power and an ex-post analysis of a previous merger of the Van Drie Group
(2010).°

Reduced incentives to invest — In the AVR/AEB case, a merger between two major
household and lightly contaminated waste disposal companies, ACM noted that the
merging parties would have an extremely high combined market share in the relevant
markets (up to 60-80%)."" The merged entity’s dominant position could reduce its incentive
to invest in environmentally beneficial practices, such as advanced sorting, recycling
technologies, or cleaner processing methods, since competitive pressure would be
significantly weakened. Eventually, ACM did not approve the merger.

6. As for other theories of harm that are not listed in the questionnaire, ACM notes that one could also
think of situations where a merger leads to:

8 Imagine a merger between two manufacturers of recyclable packaging. The competition assessment suggests possible harm
to competition in certain national markets, but is not decisive. The merging parties show merger-specific investments in new
recycling technology, large, measurable reduction in carbon footprint and new products that consumers will benefit from. In this
borderline case, these sustainability efficiencies could tip the balance towards clearance.

8 ACM, Decision ACM/21/051289, 19 August 2021, Van Drie Group/Van Dam.

' The analysis of purchasing power and the ex-post analysis of the Van Drie Group/Van Dam case is further discussed in
Chapter 3 and Chapter 4 of this Submission.

" ACM, Decision ACM/22/176503, 25 April 2022, AVR/AEB; ACM, Decision ACM/22/177896, 22 May 2023, AVR/AEB.
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e Reduced bargaining power to the detriment of (social) sustainability; ACM advocates
that sustainability should be defined in a similar manner as in the HGL, therefore including
environmental, social and animal welfare considerations. A theory of harm regarding social
sustainability could, for example, be based on the working conditions of journalists. In this
regard, ACM has looked into the bargaining position of (freelance) journalists regarding
their contractual terms as part of its review of different merger cases in the news sector. '
The effect of mergers on the profession of journalism and the volume, quality, and diversity
of the news offered to consumers is further elaborated on in Chapter 2 of this Submission;

e High market shares creating entry barriers for (potential entrants) offering sustainable
products, technologies, or services; and/or

e Anincrease in negative externalities for society which are not reflected in the price or
quality of the product, technology or service thereby negatively impacting society including
the consumers in the relevant market(s) (real-pricing).

1.2 Efficiencies

7. The Commission rightly notes that mergers can generate sustainability efficiencies which may, in
some cases, offset competition concerns. In ACM’s view, these benefits can be broad and varied.
They may include, but are not limited to; enabling the production of more sustainable products or
the use of cleaner technologies at a larger scale, at lower costs etc.'® The benefits should in any
case be broader than those mentioned in the questionnaire, as those seem to be limited to critical
inputs and technologies.™

Out-of-market efficiencies

8. Following the Commission’s position on out-of-market efficiencies, ACM advocates that the Merger
Guidelines should explicitly include collective benefits as defined in the HGL."® The link between
these concepts is already adhered to in the consultation documents, in which the Commission
recognises that, under specific circumstances, out-of-market efficiencies claimed by merging
parties as part of the overall efficiencies assessment can be taken into account.

9. In addition, ACM suggests to — at least in the context of sustainability — not require the consumer to
be compensated in full (or to be “not worse off as a result of the merger”'®). According to ACM’s
interpretation of the case law of the Court of Justice of the European Union, full compensation of
consumers within the relevant market is not required.' Instead, only an “appreciable objective”
advantage must be enjoyed by consumers within the relevant market, and this can only be
assessed on a case-by-case basis taking into account the relevant context.'® As a result, collective
benefits can count as compensation for the harm caused by the merger where they accrue to
parties that are not (also) consumers within the relevant market. This could include, for instance,
the benefits of preventing or reducing CO2-emissions for people within the EU.

10. The current Horizontal Merger Guidelines also provide room for this approach, since it states in
paragraph 79 that “in principle, the consumers in the relevant market must benefit” (underscore
added). Furthermore, the guidelines are policy and not necessarily a reflection of the law as it

2 ACM, Decision ACM/24/189955, 27 June 2025, DPG Media/RTL Nederland; ACM, Decision ACM/19/038207, 10 May 2020,
DPG Media/Sanoma Media.

'3 See for example in this regard: ACM, Decision ACM/22/177896, 22 May 2023, AVR/AEB.

4 See question D.6 of the questionnaire, which includes vertical integration involving critical inputs, better access to, or better
purchase conditions of, critical inputs through new contracts, combination of complementary R&D capabilities and staff, access
to new know-how and patens.

S HGL, paragraph 569.

'® Horizontal Merger Guidelines, paragraph 79.

7 ACM, What is meant by a fair share for consumers in article 101(3) TFEU in a sustainability context?, 27 September 2021,
accessible via: https://www.acm.nl/sites/default/files/documents/acm-fair-share-for-consumers-in-a-sustainability-context.pdf.
'8 See for example case C-382/12 P, MasterCard Inc, Judgment of 11 September 2014, ECLI:EU:C:2014:2201.
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stands, allowing the Commission to change its scope. In view of the ‘polluter pays’ principle, it
would also be fair to only require that consumers in the relevant market receive an “appreciable
objective” part of the advantages, as ACM currently does in its policy rule regarding environmental
damage agreements.'® ACM suggests this also applies in the context of merger control. In sum,
ACM would welcome a broader approach in order to be able to lead the way towards a clean and
sustainable economy.

Mergers versus cooperation agreements

11.

12.

13.

Following the merger framework, the efficiencies claimed need to be merger-specific and verifiable.
In this regard, ACM shares the following example from its case AVR/AEB, where the merging
parties argued that their merger would accelerate sustainable waste management which would
help achieve the sustainability objectives of the municipality of Amsterdam. ACM examined the
claim and concluded that the parties did not provide sufficient substantiation for the proposed
improvements nor about the likelihood that they will be achieved.?’ They also failed to demonstrate
why the proposed improvements are specific to the proposed acquisition and cannot be achieved
to the same extent by less restrictive means. ACM considered that an alternative buyer will (have
to) implement the same degree of sustainability, given the increasing importance of sustainability
aspects in tenders.?’

At the same time, in some cases only a merger could potentially achieve certain sustainability
benefits. For example, if the scale of investment or integration needed is too large or too risky for
the individual firms to coordinate. Efficiencies (green innovation, infrastructure upgrades) could also
require deep, structural integration. Moreover, the market conditions (fragmented industry) could
prevent effective cooperation without full integration. Mergers therefore may allow long-term, large-
scale environmental investment that would not be feasible under cooperation agreements.??

ACM does, however, recognise that mergers lead to durable and structural changes to markets.
Agreements, where possible, may therefore be preferable. Agreements are not permanent, and
can be discontinued in the event of disappointing (sustainability) results. Furthermore, they may
continue to allow downstream product-market competition, if the two entities remain separate.
ACM'’s decisional practice also shows that many sustainability benefits can be achieved via such
cooperation agreements. ACM understands that the standard of proof for the benefits of a merger
is therefore higher than for cooperation agreements.

Quantifying sustainability effects

14.

15.

ACM recommends the Commission to first gain experience with quantification of sustainability
effects in merger cases before prescribing specific methods or frameworks for quantification
sustainability effects. l.e. following the same approach as with the HGL. However, it could be
helpful for merging parties to include examples of ways in which sustainable benefits can be
quantified.

With respect to giving informal guidance on sustainability agreements, quantification and
verifiability has not been a major obstacle for ACM. In many instances, quantification was not

® ACM, Policy Rule: ACM’s oversight on sustainability agreements, 4 October 2023, see
https://www.acm.nl/system/files/documents/Beleidsregel%20Toezicht%20ACM%200p%20duurzaamheidsafspraken%20ENG.p

df. ACM also refers to paragraph 91 of the conclusion of A-G Emiliou in case C-209/23 RRC Sports GmbH of 15 May 2025
where it is stated that “When the strict conditions set out in Article 101(3) TFEU are satisfied — one of which requires, as
explained, some positive economic repercussions on the relevant market (or on the connected markets) — the authorities should
be able to carry out the balancing exercise, regardless of the nature of the benefit in question. (underscore added)”.

20 ACM, Decision ACM/22/177896, 22 May 2023, AVR/AEB, paragraph 10.

2! See question D.10 of the questionnaire.

22 See question D.8 of the questionnaire.
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16.

17.

necessary as the benefits were convincingly substantiated qualitatively.?® In the situations where
quantification was necessary, parties were able to do so by e.g. performing a willingness-to-pay
analysis, using shadow prices based on prevention costs etc.

ACM for example assessed a collaboration between distribution system operators who agreed to
use an uniform internal CO2 calculation price in their purchase and investment decisions.?* The
benefits were quantified in two ways. One way was by calculating the sustainability benefits by
multiplying the efficient price of CO2 by the saved CO2 emissions. Another way used was by
looking at the costs per saved ton of CO2 and subsequently comparing that with the efficient price
of COa.

In general, the farther in the future efficiencies are expected to occur, the more speculative they will
be. That implies that efficiencies must be timely. In the context of sustainability, benefits might also
materialise later in time. However, these benefits can have a significant impact on society, which
can counterbalance the competitive harm. In order to allow the economy to become more clean
and sustainable, ACM underscores the importance of taking an open stance in this regard.
Remedies, such as monitoring mechanisms, might be a tool to ensure that mergers that are
beneficial for society in the longer run go through while the realisation of the benefits can be
verified (see section 1.3 below).

1.3 Remedies

18.

19.

20.

The consultation documents only briefly refer to remedies and, as ACM understands, the current
Notice on Remedies will not be revised. In ACM'’s view, it could be helpful if the Commission
provides guidance on remedies that relate to sustainability in the Merger Guidelines.

The Commission, as pointed out in footnote 70 of the consultation documents, accepted remedies
in cases M.10702 — KPS Capital Partners/Real Alloy Europe and M.10249 — Derichebourg/Group
Ecore to preserve access to key circular inputs for the market. These are good examples of how
competition authorities can use remedies as a tool to ensure the transition to a clean and
sustainable economy. Moreover, based on the Court of Justice of the European Union’s judgment
in Orlen® (article 102 TFEU) authorities are obliged to take into account the objectives of Article
194 TFEU (Principle of energy solidarity) when accepting commitments. By analogy one could
argue that this should also apply mutatis mutandis to the acceptance of remedies in merger control
and other articles of the Treaty that reflect the objectives of the Union.28

The Commission could also consider providing examples of sustainability remedies, such as:

a. Structural remedies: divestitures of green product lines, R&D programs, or production
facilities that are essential for sustainability innovation, or the closing of (older) polluting
product lines, R&D programs, or production facilities.

b. Behavioural remedies: although commitments which are structural in nature are
preferable, behavioural remedies might be effective to capture sustainability benefits of a
deal or prevent harm to sustainability. For example;

- R&D spending: companies could commit to sustain or increase investment in
green technology research over a defined period

2 For example, see: ACM, informal guidance ACM/24/193134 TruStone Initiative; ACM, informal guidance ACM/24/189306
collaboration on ESG data; ACM, informal guidance ACM/24/188303 Alliance on Sustainable Garments, Textile, and Shoes;
ACM, informal guidance ACM/24/188289 Initiative on temperature reduction in asphalt production.

24 ACM, informal guidance ACM/UITNZP/001356 Agreement among distribution system operators regarding CO2 valuation.

25 C-255/22, 26 September 2024, Orlen, paragraph 96.

26 European Commission, Decision M.8084, 29 May 2018, Bayer/Monsanto, paragraph 3010. See in this context also recital 23
of the Merger Regulation.
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- Technology sharing obligations: companies could commit to licensing their
sustainability innovations to third parties on fair, non-discriminatory terms in order
to preserve sustainability innovation

c. Monitoring: The Commission could consider monitoring mechanisms to prevent
greenwashing and to ensure that claims of sustainability efficiencies are met. For example

via:
- Independent audits: the Commission could require verification of sustainability

targets by third parties
- Regular reporting: the Commission could require public reports on progress with

clear metrics.
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2 Media pluralism as a competition law concern

21. ACM appreciates the steps that the Commission is taking to address media pluralism in the review
of the Merger Guidelines.?” Media pluralism is a key pillar of democratic societies by informing
citizens about a wide range of viewpoints and by preventing excessive influence over the political
process by individual media owners. Since mergers involving media may impact media pluralism,
they merit special attention and it is important that this topic is addressed in the Merger guidelines.
Based on its recent case practice, ACM would like to provide some recommendations to the
Commission regarding the way in which media pluralism can be taken into account in merger
control.

22. In the Netherlands and in other European countries, there has been a trend of consolidation in the
media industry driven by the pressure on business models of ‘traditional’ news companies due to
the shift to digitalisation.?® As a result of concentration in media markets, the diversity of choices
available to consumers is likely to be reduced. Moreover, dominant media companies are able to
exert opinion power by influencing the public opinion, which is detrimental to healthy democratic
societies. Furthermore, it is good to bear in mind that other European legislation exists besides
merger control that also aims to protect media pluralism. In this respect, the European Media
Freedom Act (EMFA) is a specific regulation that aims to protect media pluralism and
independence.?®

23. With this in mind, ACM’s main viewpoints on this topic are:

i The Commission could explicitly recognise that media pluralism may be a relevant
parameter of competition, and could provide more guidance regarding the ways in which
the impact of mergers on media plurality can be assessed.

ii. Media pluralism can be incorporated in existing theories of harm in merger control by using
media pluralism as a quality parameter of competition. The public interest of media
pluralism can also be taken into account if it could be negatively affected by a merger.

iii. Attention shares are a relevant metric in the assessment of the effect of a merger on
media pluralism.

iv. Remedies could be appropriate to remove concerns regarding media pluralism.

2.1 Media pluralism as a competition law concern

24. In the existing EU legislative framework, competition law in general has a role to play in protecting
democracy. This is made explicit in the EUMR itself.3° The EUMR emphasizes that the Commission
needs to consider the fundamental objectives of the EU (Article 2 TEU) when assessing
concentrations (recital 23 of the EUMR). This recital also reinforces the connection with
constitutional values, and the constitutional role of competition law and merger control.

27 ACM uses the term media pluralism instead of media plurality because the latter term is often used to refer to the structural
diversity (i.e., the number of market players) in a media market, whereas the first term usually encompasses multiple relevant
dimensions of diversity. See for instance preambule 64 of the European Media Freedom Act, in which media pluralism is
understood as the possibility to have access to a variety of media services and media content which reflect diverse opinions,
voices and analyses.

2 ACM, Decision ACM/19/038207, 10 May 2020, DPG Media/Sanoma Media; ACM, Decision ACM/20/042189, 30 November

2020, Mediahuis/NDC.

See also: European Commission, Directorate-General for Communications Networks, Content and Technology, Parcu, P.,
Brogi, E., Verza, S. et al., Study on media plurality and diversity online — Final report, Publications Office of the European Union,
2022.

2 Regulation (EU) 2024/1083 of the European Parliament and of the Council of 11 April 2024 establishing a common framework
for media services in the internal market and amending Directive 2010/13/EU (European Media Freedom Act)

%0 See also Opinion of Gerbrandy & Kozak at request of ACM, “Media Pluralism and Competition Law”, Utrecht University 15
march 2025, chapter 3. Available at ACM’s website here: https://www.acm.nl/system/files/documents/gerbrandy-and-kozak-10-
march-2025-media-pluralism-and-competition-law.pdf.
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25. In line with the EMFA, ACM interprets media pluralism as the ability to gain access to various
reliable media services and media content that reflect wide-ranging opinions, voices, and
analyses.®! Broadly, media pluralism may serve three purposes. First, media pluralism gives rise to
greater benefits of news consumption for consumers. Media pluralism provides consumers with a
greater choice of news offerings. The availability of more diversity in news content benefits
consumers with a taste for diversity in their ‘news diet’, and provides more opportunities for
consumers to choose news content that closely matches their interests. Second, media pluralism
also benefits the consumers as citizens in the sense that they get better-informed by having access
to a wider range of viewpoints. Third, media pluralism may prevent undue influence over the
political process by a single media owner.3? This benefits not only consumers (and citizens) who
consume the news but also other citizens who are, through the role of news media in democracy,
affected by the quality of news, which encompasses media pluralism.

26. In the merger case DPG Media/RTL Media, ACM recognised that the protection of media pluralism
can be taken into account under competition law and took into consideration media pluralism as a
parameter of competition.3> ACM’s investigation has shown that media pluralism overlaps with
some of the parameters that news consumers value (e.g., accuracy and diversity of news content).
Hence, the deterioration of the quality of news (reduced accuracy and diversity) implies a
deterioration of media pluralism as well.

27. In addition, ACM has noted that news users are not only consumers but also citizens. Their
opinions are largely shaped by the news supply, and they base important decisions on information
provided by media outlets. Moreover, they are also actors in the dissemination of news to other
citizens by sharing their opinions with others, for instance through social media. Hence, a
significant reduction of media pluralism is also harmful to citizens and society as a whole. The
merger’s impact on this public interest was included by ACM in its assessment, based on its
consideration of whether the merger would significantly affect competition.

2.2 Theories of harm

28. In case DPG Media/RTL Media, ACM investigated the following ways in which the reduction of
competition caused by a media merger could lead to a reduction of media pluralism. First, due to
standard unilateral effects, merging parties may have a lower incentive to invest in the production
of news. These effects arise in a case where (i) the merging parties compete with each other on
quality and (ii) diversity of the news offering is a dimension of quality.

29. Second, merging parties may have the incentive to avoid costly duplication of investments in news
through (partial) joint production (e.g., by sharing inputs for news items or final news items).
Whereas these cost savings are beneficial to the merging parties, it may lead to a decrease in
media pluralism due to homogenisation of the news content.3®

31 Regulation (EU) 2024/1083 of the European Parliament and of the Council of 11 April 2024 establishing a common framework
for media services in the internal market and amending Directive 2010/13/EU (European Media Freedom Act), recital 64.

32 The second and third purpose are also mentioned by the UK media regulator Ofcom. See Ofcom, Measurement framework
for media plurality: Ofcom’s advice to the Secretary of State for Culture, Media and Sport, 11 March 2015: Ofcom, Measurement
Framework for Media plurality (2015).

33 ACM, Decision ACM/24/189955, 27 June 2025, DPG Media/RTL Nederland.

34 In line with Gentzkow and Shapiro “Competition and Truth in the Market for News.” Journal of Economic Perspectives [2008]
22 (2); ACM found that news providers compete for reputation. News providers can gain a good reputation by being the first to
report about a news event (i.e., getting the ‘scoop’) and compete for these scoops. This type of competition transcends the
relevant media markets. For instance, television news providers are not in the same relevant market as newspapers but they
compete for the same scoops.

35 Content sharing is not necessarily bad for media pluralism. For instance, media firms that spend their resources on covering
the same news events before a merger could focus on different news events after the merger.
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30. Third, the acquired (additional) influence on the public opinion (‘opinion power’) due to the merger
may tempt the owner to exert commercial or political influence over the news offerings. After the
merger, the owner’s benefits from such influence increase because the greater reach results in
increased impact of biased news. At the same time, the costs of political or commercial influence
decrease because, after the merger, the merging news outlets are less likely to correct biased
reporting by the merging partner.

2.3 Quantifying market power in media

31. ACM considers that the relative importance of the information sources that news consumers use is
relevant for the assessment of the effects of a merger on media pluralism, and, in particular, the
effects on opinion power. For this purpose, traditional market shares are not very informative. First,
these market shares are ‘platform-centric’ (i.e., relating to a specific media channel) whereas news
consumers typically receive information from multiple media segments. Second, news consumers
typically also use multiple media within a given media segment. Since market shares ignore this
multi-homing, they fail to represent the importance of a media outlet in the overall exposure of
news consumers to the news.

32. To overcome these issues, Prat (2018) has developed the concept of attention shares as a
measure of media pluralism.*® These attention shares are platform-agnostic and correct for multi-
homing. ACM has employed this method as a measure of opinion power, making use of data about
individual media consumption patterns from the Reuters Digital News Report, which covers most
European countries.”

2.4 Remedies

33. In ACM’s view, remedies can be appropriate to remove concerns about media pluralism. ACM
considers remedies appropriate that control the media pluralism inside the company (guarantee the
independence of news/media brands), given the market developments of digitalisation and
consolidations as already pointed out in section 2.1. Remedies that aim to regulate the editorial
independence and safeguard the editorial budget are, in the view of ACM, necessary conditions to
maintain media pluralism within a company. Moreover, media pluralism has an external dimension
(media pluralism benefits from competition between independent media outlets that are free to
make their own editorial choices). In order to maintain media pluralism, different viewpoints from
independent media outlets are therefore necessary. The quasi-structural remedies of the DPG
Media/RTL Media case may serve as an illustration of how both internal and external media
pluralism can be safeguarded.®

% See for the theoretical framework Prat “Media power.” Journal of Political Economy [2018] 126 (4); for an empirical application
see Kennedy and Prat “Where do people get their news?” Economic policy [2019] 34(97).

37 Reuters, Digital News Report 2025, < https://reutersinstitute.politics.ox.ac.uk/digital-news-report/2025>.

% The merging parties in case DPG Media/RTL Media offered the following commitments to maintain merger clearance. First,
the commitment to maintain free general online news to safeguard the accessibility of general news online for Dutch consumers.
Each merging party’s news site (RTL.nl and NU.nl) will continue to be created by separate, independent newsrooms, which will
not exchange any content (including video content) and data. As such, the unique identities of news offerings will be maintained.
This also guarantees the plurality of news in the relevant market. This commitment will be in place indefinitely, where the
merged entity has the option of asking ACM in the future to lift this condition or to change it, if market circumstances have
changed. Second, the commitment of updating the editorial statutes to guarantee the independence and media pluralism. For
example, the editorial statutes will entail a procedure for determining an editorial budget with additional safeguards, and editorial
independence will be enshrined further. In addition, the editorial statutes will also determine the editorial board’s independent
power to forge journalistic collaborations with third parties as well as the opportunities for sharing content. Third, the parties
commit to create two independent foundations that act as supervisory institutions protecting the missions and identities of both
news sites. These two foundations are also charged with enforcement of compliance with all parts of the first commitment.
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3 Refining buyer-power and countervailing buyer power in the
merger framework

34. In its case practice, ACM has experienced that the assessment and application of the concepts of
buyer power and countervailing buyer-power can be challenging, especially in specific sectors or
market dynamics. For the updated Merger Guidelines, ACM raises the following recommendations
and discussion points concerning this topic:

ACM recommends refining the definitions of buyer power, countervailing buyer power, and
thereto-related intermediate concepts. Providing examples and identifying relevant factors,
ideally drawn from past cases can further improve the understanding and application of
these concepts.

Specific guidance is needed on whether an increase in bargaining power should be
considered a theory of harm and when to examine countervailing buyer power in merger
assessments. In ACM’s view, the approval of a merger based on countervailing buyer
power must be handled restrictively.

Where buyer power is assessed, the analysis must go beyond theory or qualitative
reasoning and requires empirical substantiation. In practice, such assessments are
challenging due to the lack of a standardised framework. Examples from past cases could
help illustrate a suitable approach.

3.1 Defining buyer power and countervailing buyer power

35. ACM advocates that the concepts of buyer power, countervailing buyer power and other
(intermediate) concepts that are relevant to the matter at hand, such as market power, should be
refined. In the current Merger Guidelines, buyer power is used as an umbrella term for various
concepts. On top of this, buyer power and countervailing buyer-power seem to be used
interchangeably.

36.

37.

Buyer power can refer to market power on the purchasing side (e.g. bargaining power/buyer
power/customer power) but also on the selling side (e.g. seller power/supplier power). Although the
term buyer power is explicitly used in theories of harm, there is generally no literal reference to
selling power, but rather to concepts such as market power. Selling power is the classic
competition problem in merger cases, while buyer power of the parties wishing to merge is not
automatically assumed to be a problem. A concentration between competitors will almost always
increase buyer power.

The term countervailing buyer power refers to the competitive pressure that purchasers of the
merging companies can exert. This is a countervailing factor in the assessment of an acquisition
and is not used as a theory of harm. Countervailing buyer power is not affected by the merger in
absolute terms. However, the merger often leads to a relative change due to the increase in
purchasing power of the merging parties. ACM notes that the current Merger Guidelines state that
countervailing buyer power exists if buyers can immediately switch to other suppliers. In practice, if
such is the case, an assessment of buyer power would not be necessary. After all, this would
concern a market in which there are still sufficient competitors or a market in which entry is easy. In
such cases, no explicit investigation into countervailing buyer power will be conducted.

3.2 Buyer power as a specific theory of harm

38. As a theory of harm, an increase in buyer power arises on the side of the merging parties. Whether
increased buyer power is explicitly included as a theory of harm seems to depend on market
dynamics. This is particularly the case in markets where prices and conditions are not set uniformly
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39.

40.

but are largely determined through structured bilateral negotiations and where buyers can often
offer real countervailing power (negotiated markets). ACM has encountered this for example in
various cases in the healthcare sector.®

ACM would welcome the Commission to further elaborate on the effects of buyer power as a theory
of harm in the Merger Guidelines. Point 61 of the Merger Guidelines states the following on the
negative consequences of increased buyer power: ‘The merged entity may be able to obtain lower
prices by reducing its purchases of inputs. This may in turn lead to a reduction in its level of output
on the market for final products, thereby reducing consumer welfare.” ACM interprets this passage
as meaning that the reduction in consumer welfare mainly refers to fewer products being offered,
creating more scarcity, which results in higher prices. What is not directly mentioned is that
reducing the purchase of inputs/enforcing significantly lower purchase prices may result in less
investment in innovation, sustainability or in other areas.*® ACM suggests further incorporating
other forms of harm in the updated Merger Guidelines.

Furthermore, the Merger Guidelines do not mention the difference between short-term and long-
term effects. In the short term, purchasing advantages can be passed on to customers, provided
that the downstream market is sufficiently competitive. However, if the purchasing advantages are
used to squeeze competitors and (potential) entrants out of the market (predatory pricing), then, in
the long term, competition will disappear and there will no longer be any incentive to pass on these
advantages.

3.3 Assessing countervailing buyer power

41,

The Merger Guidelines mention several factors for assessing countervailing buyer power, such as
the size of the buyer/purchaser, the commercial significance of the buyer for the seller and the
buyer's ability to switch to other suppliers. Based on its case practice ACM has noted several other
factors that could be taken into account and shares its experience with assessing these factors in
practice.

a. Indispensability of the supplier for the consumer (buyer/purchaser): Does the supplier have
such a market share, geographical coverage or reputation that providers/sellers have to
contract these suppliers to be able to present itself as a viable option on the market?

b. Availability of alternatives for the consumers: can buyers realistically switch to alternative
providers? That depends on the capacity, quality, coverage and reputation of the
alternatives.

c. Can a provider credibly threaten not to contract a supplier as a bargaining tool? Or is this
detrimental to the consumer? And will the disadvantaged consumer turn their back on the
provider who has not signed a contract with the supplier in question and switch to another
provider?

d. Whatis the degree of symmetry in buyer power? And how is this influenced by the
proposed concentration?

e. Possibility of vertical, horizontal and/or conglomerate linking in negotiations? Do merging
parties have the possibility to claim stronger positions in contract negotiations by bundling?

f.  The opportunity to combine buyer power with other buyers: Is it possible to use joint
purchasing for all products or services, for example through a purchasing organisation?

% The Dutch healthcare system is based on a regulated market model where private health insurers play a central role. The key
players are healthcare providers, healthcare purchasers (insurers) and healthcare users (residents). All residents are required
by law to purchase basic health insurance, which covers essential medical care. Every insurer has the obligation to buy enough
healthcare in the vicinity of the people that are ensured by it and is obliged to accept every person who wants to be insured by
it. Insurers negotiate annually with healthcare providers—such as hospitals, general practitioners, and specialists—on the price,
quality, and volume of care. These negotiations are a key feature of the system, aiming to control costs and improve efficiency
to ensure the availability of care while maintaining high-quality care. The government sets the basic package of care that is
ensured and conducts oversight over the system to ensure accessibility and fairness.

40 As previously mentioned in Chapter 1, section 1.2 of this Submission.
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42. Based on its case practice, ACM applies countervailing buyer power cautiously and notes that, in
recent years, it has not been a decisive factor in any of ACM's decisions to approve a
concentration. This may be because, in theory, it seems impossible for countervailing buyer power
to mitigate all the harmful effects of a merger, as, in general, a merging of competitors leads to
increased pricing incentives and reduced alternatives for purchasers. Furthermore, competition is,
beyond pricing, also stimulated by innovation. The question is whether strong buyers can (in the
long term) use their buyer power to discipline parties to invest sufficiently in, for example,
innovation, as parties did before the proposed merger. In that sense, countervailing buyer power
seems to be a suboptimal solution for a restriction of competition and should therefore also be used
restrictively when approving mergers.

3.4 Type and level of evidence for substantiating the degree of (countervailing)
buyer power

43. Merely observing that the negotiating position of purchasers of the merging parties has deteriorated
is insufficient grounds for rejecting a merger. A loss of bargaining power must also be substantiated
with sufficient evidence that the deterioration leads to a significant restriction of competition. In a
previous case of ACM, a merger was prohibited based on multiple factors, including i) the
outcomes of an ex-post price study regarding past pricing behaviour in the years leading up to this
merger in the aftermath of an earlier merger, and ii) the assessment of the impact of the merger on
the negotiating positions of both the merging parties as well as the purchasing parties.*! Ultimately,
ACM’s decision was annulled, as the court did not consider it sufficient that the decision was based
primarily on qualitative research (namely interviews with the purchasing parties).*?

44. An empirical test or other type of quantitative substantiation therefore seems necessary. Unlike
other topics such as efficiency improvements, the current Merger Guidelines do not explain what
types of information or analyses can constitute important evidence for substantiating the degree of
buyer power and countervailing buyer power. Further guidance on this topic would be welcomed.
To contribute to the development of such a framework, ACM shares its experience in the use of
merger simulation models to substantiate the investigation of buyer power and countervailing buyer
power below.

a. ACM has used ex post analysis to: (i) look at the effects of an increase in market share
on the purchase prices in the upstream market*3, and (i) to investigate prices in the
downstream market post transaction.**

b. Based on quantitative capacity analyses, ACM has: (i) mapped out how much the
production of the relevant alternative providers must increase if a health insurer decides
not to contract a hospital for all or part of its healthcare provision*®, and (ii) determined the
extent to which health insurers could credibly threaten, as a last resort, to no longer

purchase from a hospital after the proposed merger.*®
c. ACM has used a Nash bargaining model including simulation to determine how

negotiating positions change as a result of the proposed concentration.*’

41 ACM, Decision ACM/21/052995, 23 December 2021, Bergman Clinics/Mauritskliniek.

42 Case ROT22/559 Bergman Clinics/Mauritskliniek, Judgment of 12 May 2023, ECLI:NL:RBROT:2023:4010.

43 A regression model was used in the case Van Drie Group/Van Dam to investigate the extent to which Van Drie Group's
increased market share in an earlier concentration in the same market had led to significant effects on purchase prices in the
upstream market, in order to then make predictions about the effects of the proposed concentration.

4 The ex-post price investigation in case Bergman Clinics/Mauritskliniek showed that Bergman Clinics had been able to
increase its prices on the downstream market relatively more than other providers in recent years following a previous takeover
three years earlier. After thorough investigation, the only explanation that ultimately remained was that Bergman Clinics had
such a strong position in the healthcare procurement market as a result of the previous concentration that it could afford to raise
its prices more than other providers with impunity.

45 ACM, Decision ACM/24/187633, 30 May 2024, Academisch Ziekenhuis Maastricht/St. Jans Gasthuis. ACM used data
analyses that provide a quantitative impression of the possibilities for individual health insurers to outsource care to alternative
providers.

46 ACM, Decision ACM/20/039308, 1 April 2021, Erasmus UMC/IJsselland Ziekenhuis.

47 ACM, Decision ACM/22/176906, 3 March 2023, RTL/Talpa. A Nash bargaining model was used to determine what the outside
option is if negotiations fail. The effect of the concentration on the outside option was then calculated by looking at the financial
impact. This was based on information from parties who have estimates of how many customers or advertising revenues they
will lose if the negotiations fail before and after the concentration. Finally, the negotiation model was used to empirically
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4 The use of merger simulation models, in particular
regarding efficiencies

45. ACM considers merger simulation a very useful tool for analysing both anti-competitive and pro-
competitive effects of mergers, in particular with respect to price effects. ACM proposes that the
revised Merger Guidelines discuss merger simulation as one of the sources of evidence regarding
the anti-competitive and pro-competitive effects of mergers. Based on its experience with
simulation models, in seven cases over the past 6 years, ACM discusses a number of key aspects
of simulation models that might inspire the aforementioned suggested discussion.*

46. This chapter entails; (i) a brief description of a simulation model and the necessary information
requirements; (ii) the advantages of simulation compared to alternative methods; (iii) the use of
simulation models when taking into account efficiencies; and (iv) some remarks regarding the
interpretation of the results.

4.1 A merger simulation model

47. A merger simulation model is an economic model describing supply and demand in a given market
on the product level. The supply model is a set of conditions capturing rational economic behaviour
of firms (e.g. profit maximisation). The exact form of these conditions depends on the assumed
supply model which includes a choice on the nature of competition (e.g. price competition, quantity
competition, product differentiation, bargaining, auctions) and costs. The demand side conditions
contain terms capturing the demand reaction to price changes. These terms are related to (cross)
price elasticities and diversion ratio’s. Typically, demand functions*® are estimated using granular
market data. The choice of the demand model depends on the available data and questions that
the model aims to answer. For example, if a merger raises concerns due to the parties’ products
being substitutes, the demand model has to be flexible enough to capture differences in
substitutability between products. Together, supply and demand conditions determine the
equilibrium outcome.

48. Changes in market structure due to a merger can then be simulated by adjusting product
ownership (including vertical relationships), costs, and other supply elements (e.g. product
introduction or removal).

49. Building a merger simulation model requires a substantial amount of information about supply and
demand, such as (i) internal documents to substantiate the nature of competition, (ii) datasets for
estimating the demand model,* (iii) additional internal documents or views of market participants
can be used to substantiate the modelling choices. This information is useful even when not used
primarily in the estimation/calibration of the model, because it can be used for verification of
(intermediate) model outcomes.®"

4.2 Advantages of (full) merger simulation

substantiate the expected price increase as a result of the merger. The mere observation that the negotiating position has
increased in the aforementioned calculation is not sufficient and must then be translated into the extent to which prices are
expected to rise.

48 ACM, Decision ACM/19/035460, 5 September 2019, PostNL/Sandd; ACM, Decision, ACM/20/041207, 26 October 2020,
Sunweb/Corendon; ACM, Commitment Decision, ACM/22/177152, 25 August 2022, KPN/Glaspoort; ACM, Decision
ACM/21/168002, 12 April 2024, Roompot/Landal; ACM, Decision ACM/22/176906, 3 March 2023, RTL/Talpa; ACM, Decision
ACM/23/185741, 21 March 2023, KPN/Youfone; ongoing case of ACM, ACM/24/192734, Glaspoort/Delta Fiber Netwerk.

49 Examples of often used demand models are (nested or mixed) logit, (log) linear or AlImost Ideal Demand System.

50 Such as: a rich sales dataset (granular data offers flexibility for estimation without losing valuable information or taxing firms
with producing complex aggregations), consumer/customer surveys, switching behaviour, information on gross margins and
variable costs, estimates on price elasticities.

51 For example, in the Roompot/Landal case ACM estimated a demand model using invoice data and verified the estimates
using information on margins and internal price elasticity estimates of firms.

17/24



The Netherlands Authority for Consumers & Markets

2 September 2025 Public
50. In ACM’s experience, the use of merger simulations can have a number of significant advantages.
51. A merger simulation offers a more complete effect estimation than simpler methods such as

GUPPI, UPP, IPR etc. All the afore-mentioned indices focus on upward pricing pressure of a single
firm. On the other hand, a merger simulation fully incorporates all relevant competitive reactions to
compute the new equilibrium. This added precision makes it suitable to evaluate whether the
effects are significant in cases where no dominance is established (pre-merger or post-merger) and
price effects, thus, play a central role (the so-called “gap cases”).

52. A full merger simulation model also offers full flexibility regarding:

a. Heterogenous effects: For example, in a merger assessment in the telecom sector, merger
simulation models can take into account varying degrees of competition in different
geographic regions depending on the presence of broadband networks.

b. Interactions of effects (increasing or decreasing the competition concerns): For example,
in the KPN/Youfone case the interplay between retail and wholesale effects could be
modelled as well as the elimination of double marginalisation. ACM further elaborates on
the use of simulation models when taking into account efficiencies in section 4.3.

c. Explicit account of vertical relationships: For example, in the KPN/Youfone case the
vertical relationships played an important role in the assessment.

d. Remedies can be modelled: For example, in the Roompot/Landal case the merger
simulation was used to estimate the effect of the proposed divestiture

e. The demand model can be used for market definition: For example, in the RTL/Talpa case
the estimated role was part of the evidence to define the market for TV advertisements. To
determine how the bargaining positions change as a result of the proposed merger, ACM
used the Nash bargaining model to explain the observations from the market investigation.
This provides insight into why the negotiating positions of the parties and distributors
change as a result of the proposed merger and determines the effects on the transmission
fees. It helped to determine the outside options in case negotiations fail. The model
allowed ACM to substantiate the expected price increase as a result of the merger. The
mere increase in bargaining position is, in itself, not sufficient, it must be translated into the
extent to which prices are expected to rise.

53. A merger simulation requires a complete conceptual model of the market, and therefore, aids
qualitative analysis in identifying theories of harm and potential trade-offs. The interaction between
quantitative and qualitative parts of the assessment can help inform additional assessment
routes/questions and ultimately deliver a complete and internally consistent view of the theories of
harm and realistic empirically grounded estimates making both parts of the assessment and the
analysis as a whole stronger.

54. These advantages are of particular importance in the case of mergers with a vertical element

(introducing phenomena such as elimination of double margins or exclusionary incentives) or the
so-called “gap cases” where the precise estimation of the price effects can play an important role in
combination with the (qualitative) findings in establishing a significant impediment to effective
competition.

4.3 Accounting for efficiencies through simulation models

55. A merger simulation model can take into account certain efficiencies, such as the elimination of

double marginalisation. ACM recommends an active role for competition authorities when
assessing efficiencies. Even in the instances where notifying parties do not raise a formal efficiency
defence, ACM may decide to include certain efficiencies ex officio. It furthermore benefits the
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56.

57.

58.

59.

60.

61.

process of the merger assessment if the efficiency defence is assessed earlier in the process,
which an ex officio application incentivises to do.

Particularly in those cases where the proposed merger leads to evident efficiencies, where the
circumstances are such that the efficiencies are plausible and can be easily and practically
included in the assessment by the NCA itself. It is for the NCA to determine whether an efficiency is
evident, and whether it is sufficiently practical and useful to assess its validity and potential impact,
taking into account the specific circumstances of each case. When assessing efficiencies, the main
question is whether the efficiency is sufficiently evident with regards to all three criteria for
accepting efficiencies.® This includes the assessment on whether its benefits are sufficiently
passed down to customers.

Practicality and modelling in efficiency assessment and the KPN/Youfone case

The practical feasibility of assessing efficiencies depends strongly on the investigative steps taken
during the merger assessment. For example, the merger simulation models used by ACM allow for
the inclusion of certain efficiencies, such as the elimination of double marginalisation®.

ACM has used a simulation model to take into account efficiencies in the KPN/Youfone case in the
mobile telecommunications sector. Pre-merger, Youfone operated as an independent (virtual)
mobile network operator on the KPN-network and therefore paid a fee to KPN for the use of the
network by its clients. This fee played a significant role in Youfone’s retail price-setting pre-merger.
Therefore, post-merger, the elimination of this internal pricing barrier was expected to produce
efficiency gains through the elimination of double marginalisation.

In this case, the (variable) costs of Youfone and other market players were input for the model
ACM used to assess overall (price) effects of the merger. The model allowed ACM to simulate both
incentives to raise prices and pro-competitive effects resulting from the elimination of double
marginalisation. Given the feasibility and quality of the analysis, ACM included these pro-
competitive effects in its assessment.

It should be noted that ACM’s expertise in telecom markets and the market structure supported the
effective use of its modelling tools in this case. The feasibility of such a complex quantitative
analysis, where elimination of double marginalisation can be accounted for and properly weighted
in the context of all other effects of the merger, depends on many factors. For example, the market
structure (e.g. concentrated vs. fragmented) and the NCA'’s prior understanding of market
dynamics, the reliability and availability of data and the speed at which relevant data can be
collected.

As demonstrated in the KPN/Youfone case, ACM evaluates a proposed merger holistically,
balancing both pro-competitive and anti-competitive effects. This comprehensive approach ensures
that all aspects of a merger, including those stemming from efficiencies, are properly considered.

4.4 Interpreting the results

62.

It can be tempting to look at the percentage price increase rolling out of the model and treat it as
the ultimate (only) outcome of the modelling exercise. In ACM’s experience, interpreting the results
requires careful attention to a number of factors:

%2 |n line with the assessment of efficiencies in horizontal mergers, see: Guidelines on the assessment of non-horizontal
mergers under the Council Regulation on the control of concentrations between undertakings, paragraph 53.
53 In line with the Commission’s case practice in e.g. European Commission, Decision M.741, 19 May 2015, Orange/Jazztel.
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Drivers of the effects:

Not all drivers of an average price increase are anti-competitive and not all are equally
convincing. An average price increase can, for example, be caused by product mix
changes and not just nominal price changes in which case weights for the averages need
to be carefully chosen and/or effects on consumer surplus or other product characteristics
should be considered.

An average can mask higher price increases in segments of the market.

Elements missing in the model

Every model is a simplification of reality and will, therefore, miss some elements of the
market dynamics. For example, the model in the Sunweb/Corendon case did not directly
model the possibility that consumers can book hotels and flights separately and, in doing
so, create a substitute for a package holiday. ACM, however, did take this into account
when interpreting the results.

Understanding whether the missing elements lead to over- or underestimation of the
effects is essential.

What effect size is deemed “significant” depends on context

In markets with firms that already yield significant market power, even modest price effects
can be deemed significant as prices in such markets are already relatively high.
Additionally, a takeover of a small emerging competitor might yield modest price increases
in a static model due to its current small market share but the existence of such emerging
competition can be of significant importance for dynamic competition.

The robustness of the result in the context of quality of the collected information and in light
of potential additional effects not modelled can arguably be more important than the effect
size itself.

In particular, ACM considers that using thresholds of 5-10% price increases — similar to the
thresholds used for market definition — are not suitable for evaluating significance of
merger effects. Using such thresholds would likely only prevent mergers from becoming a
monopoly. This is because such price increases justify defining the relevant market to the
merging firms according to the SSNIP-logic, which assumes a hypothetical monopolist to
be able to profitably raise prices 5-10%. Therefore, such thresholds could lead to
underenforcement as merger control is clearly not only meant to prevent monopolization
but also to promote effective competition.

Caution must be exercised when treating estimated effects as predictions

The merger simulation model quantifies only the impact of the modelled structural
changes, i.e. the loss of competition in terms of price. The effects, therefore, capture
changes in economic incentives. How these changes materialize in practice can, however,
depend on other developments the firms face, operational trade-offs, and/or idiosyncratic
events/decisions. Effects can also materialize on other product dimensions such as quality
or innovation.
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5 Addressing ‘roll-up strategies’ or ‘serial-acquisitions’ within
the existing merger framework

63.

64.

European competition law has been in force for decades. This statutory framework, including
merger control, has proven effective in combating most types of competition problems. ACM
identifies opportunities for the European Commission and national competition authorities also to
assess the cumulative effects of smaller acquisitions (“roll-up strategy”). Some of these acquisitions
could still cause competition problems. While the majority of small acquisitions do not result in
market power, a small share of them do. This may well be the case if the acquiring undertaking is a
major player whose deliberate strategy is to pursue inorganic growth through the acquisition of
smaller competitors one at a time, resulting in serial acquisitions. This practice is also called a ‘roll-
up strategy’.

ACM identified this behaviour in the Foresco/DWP-Vierhouten case.?* This has resulted in a new
assessment framework, based on the Horizontal Merger Guidelines and focused on roll-up
strategies, which ACM set out in its merger decision.%® ACM suggest that the European
Commission address ‘roll-up strategies’ in the updated Merger Guidelines. In this chapter, ACM
shares its experience with applying the framework in the Foresco/DWP-Vierhouten case and
describes three scenario’s in which roll-up strategies may significantly impede effective
competition.

5.1 A strategy of ‘serial acquisitions’ in case practice

65.

66.

67.

Multiple small acquisitions may cause market problems because of a large consolidation effort. For
example: national competition authorities may assess a large merger/acquisition in which the
market share of an acquiring undertaking increases from 20% to 50%. This increase might result in
a significant impediment to effective competition. If there were ten smaller acquisitions cumulatively
resulting in the acquiring firm's market share increasing from 20% to 50%, this produces the same
effect but will only expose problems at the last acquisition(s). The result of the abovementioned
strategy of serial acquisitions as a whole may be that a dominant position is created or
strengthened, without an opportunity for the European Commission and national competition
authorities to assess the cumulative effects of the smaller acquisitions. The lack of possibility to
address the cumulative effects of smaller acquisitions is also due to the fact that the test in merger
control entails assessing the individual proposed transaction. This, combined with the fact that
smaller acquisitions often do not have to be notified, result in situations where anti-competitive
effects can be overlooked.

In the Foresco/DWP-Vierhouten case, ACM granted pallet supplier Foresco a license for the
acquisition of its competitors DWP and Vierhouten (subsidiaries of one entity). The undertakings
concerned were active in the market for wooden pallets. ACM specifically assessed how this
specific acquisition fit in with the broader acquisition strategy of Foresco. Foresco made 17
acquisitions between 2019 and 2025, while 13 of those acquisitions fell below the turnover
thresholds for mandatory notification to ACM.

ACM decided to assess the merger case within the context of this acquisition strategy. ACM not
only assessed the effects of the acquisition at hand, but also looked at the (expected) effects of all
of the previous acquisitions (including those that were not notified) on the market positions of the
parties involved. Furthermore, ACM took into account the effects of future acquisitions that are
sufficiently likely to go through.

54 ACM, Decision ACM/24/190046, 20 February 2025, Foresco/DWP-Vierhouten.
% Perhaps superfluously: ACM does not address the issue of killer acquisitions in this framework on serial acquisitions.
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68.

After assessing these factors, ACM concluded that there were insufficient concrete indications that
this acquisition, seen also in the context of Foresco’s acquisitions made over the past several
years, would likely result in a significant impediment of effective competition, nor that Foresco
would continue its strategy in the future in the same way.

5.2 The ACM framework for serial acquisitions

69.

As previously described, ACM developed its framework focused on serial acquisitions based on the
existing Horizontal Merger Guidelines. In principle, merger control focuses on the individual,
notifiable merger at hand. However, the context in which the merger takes place must also be
taken into account.®® A roll-up strategy (through serial acquisitions) forms part of that context. Here
in the prospective analysis, it is also possible to consider future acquisitions, provided that they are
sufficiently concrete. ACM considers, among other things, the following scenarios in which the
proposed merger may significantly impede effective competition:

Three scenarios to assess the impact of serial acquisitions

70.

71.

Scenario 1 - The proposed concentration impedes competition due to the particular impact of the
target undertaking

Firstly, the concentration at hand may significantly impede competition by creating or strengthening
a position of dominance. This can occur in smaller, local or niche markets, where even a relatively
small acquisition may lead to market dominance.%” This scenario can also arise in larger markets
where the target undertaking has a disproportionately large impact on competition. The following
non-exhaustive list outlines specific circumstances under which an acquisition in the context of
serial acquisitions may significantly restrict competition. These examples share the feature that the
target undertaking has a greater competitive impact than its limited market position might
suggest®:

The target undertaking had plans for substantial growth (via an acquisition strategy or
otherwise); the acquisition therefore has a detrimental effect on potential competition®?; or

The target undertaking is a crucial acquisition target for competitors with growth ambitions (due
to unique production assets, technology, know-how, customer base, or similar factors); or

The target undertaking has a disproportionate impact on commercial negotiations. This can be
relevant, for example, in healthcare procurement markets, where health insurers—due to their
duty of care—are required to contract even small players with a degree of market power.
Acquiring several such small but powerful healthcare providers may significantly strengthen the
negotiating position of the acquiring party vis-a-vis health insurers; or

The target undertaking plays a unique role in the competitive landscape of the relevant market,
acting as a so-called "maverick".5°

Scenario 2 - The strengthening of an already existing dominant position taking full account of
earlier acquisitions

Secondly, the proposed concentration may significantly impede competition by reinforcing an
already existing position of dominance. Any subsequent acquisition by a party already in a
dominant position may be considered to be a significant impediment to effective competition. A
forward-looking roll-up strategy can be an additional factor in this regard (see further below). Here,

% Horizontal Merger Guidelines, paragraph 9.

57 Horizontal Merger Guidelines, paragraph 20.

%8 The existence of a roll-up strategy may serve as an aggravating factor in this regard.

% Horizontal Merger Guidelines, paragraph 20 under points (a) and (b). For a detailed elaboration of the concept of the
elimination of potential competition as a ground for intervention, see also points 58 to 60 of the Horizontal Merger Guidelines.
0 Horizontal Merger Guidelines, paragraph 20 under point d.
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72.

it must be taken into account that the effects of earlier concentrations may not yet have fully
materialised, particularly in light of how recent they are. But these earlier acquisitions are fully
included within the assessment, including their expected impact in the foreseeable future.

Scenario 3 - The proposed concentration impedes competition as part of a broader roll-up
strategy, including sufficiently concrete future acquisitions.

Thirdly, a scenario may arise in which, (partly) through a roll-up strategy, a dominant position is
created over time. If the current concentration contributes to that evolving dominance, it may, on
that basis, lead to a significant impediment to effective competition. This scenario is relevant when
the concentration forms part of a roll-up strategy with sufficiently concrete future acquisitions. In
such cases, ACM will include those future transactions in its assessment of the acquiring party's
current market position. One potential outcome of this analysis is that the acquiring party—through
this series of concentrations—will come to hold a position of dominance.

How ACM assesses the impact of a roll-up strategy on competition

73.

To assess the impact of a roll-up strategy on competition, ACM can take into account various
indicators, including: internal documents, historical growth in market share and market position due
to previous acquisitions, the reduction in the number of competitive alternatives, expected future
growth resulting from planned acquisitions, and the extent to which competitors are actively and
successfully engaging in acquisitions. ACM may also investigate any adverse effects on customers
stemming from previous acquisitions. This could include, for example, increases in price following
earlier acquisitions (as examined by the European Commission in the Ineos/Solvay/JV case), or a
decline in quality.®’

Taking into account ‘roll-up strategies’ within the Merger Guidelines

74.

75.

For the new Merger Guidelines, ACM suggests that the European Commission include addressing
the opportunities within the existing merger control framework to assess the cumulative effects of
smaller acquisitions which create or strengthen a dominant position for the acquiring undertaking.
ACM specifically would like to note that of the three scenarios outlined above, the third scenario in
which sufficiently concrete future acquisitions (which are part of a roll-up strategy) are included in
the assessment of an acquisition is the most innovative. This scenario would therefore benefit most
from further clarification in the Merger Guidelines. ACM therefore suggests clarifying the framework
by explicitly addressing the possibility of conducting a prospective analysis in which future
mergers/acquisitions that are sufficiently concrete can be included in the assessment of the
European Commission or national competition authorities regarding a specific, singular
merger/acquisition.

ACM believes the suggested scenarios could serve as a good basis for developing such a
framework, while allowing to stay close to the current Horizontal Merger Guidelines. ACM aims —
with this input — to promote the ability of the European Commission and national competition
authorities to investigate a specific merger, which, in and of itself might not be considered a
significant impediment to competition, but together with other (future) transactions should be seen
as such.

61 European Commission, Decision M.6905, 8 May 2014, INEOS/Solvay/JV, recital 1223 — 1240.
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6 Competitiveness and merger control in the telecom sector

76.

From its experience as both competition authority and telecom regulator, ACM advocates for the
stimulation of competitiveness in telecom markets via a fact based merger control that guarantees
the competitive force of innovators, as well as harmonisation of regulation.

6.1 Competitiveness of EU telecom markets

77.

78.

ACM remarks that recent suggestions®? to define the telecom market on a European level conflict
with the current empirical reality. ACM favours a fact based merger control, as a clear, consistent
and reliable merger framework contributes to the overall competitiveness of the internal market.
ACM does not observe limitations for the creation of large scale players across Europe by the
current merger framework, as cross market mergers are not prohibited per se. Setting aside the
current framework will allow the re-monopolisation of telecom markets, in which dominant
undertakings emerge or further entrench. These undertakings will reap benefits from the
monopolised market, which will flow to markets where competition is still fierce, but may be
disrupted by this type of behaviour. Whether such a transfer of wealth between different markets
ought to take place is a political choice and therefore falls outside the scope of the Merger
Guidelines.

The competitiveness of EU telecom markets can be further stimulated by harmonisation and
simplification of the regulatory framework. Part of this work is already ongoing in the Digital
Network Act discussions. However, consolidation is also not the only way forward. ACM has
encountered suitable alternatives in the form of renting parts of networks or co-investment.
Increasing the number of infrastructure providers strengthens the incentives to improve service
quality and network coverage. By extension, this will bolster resilience and supply security,
avoiding any single point of failures. Resilience can thus be achieved both within and among
networks.

6.2 Embracing competitive forces

79.

80.

81.

In ACM’s view, the merger guidelines should focus on guaranteeing the competitive pressure new
entrants and challengers exert, especially in the oligopolistic telecom markets. Unburdened by any
legacy, these players are key drivers of innovation; even when they only have local presence.

The Dutch market has seen various examples of such innovators being impeded, hindered or
encapsulated by existing players. For example, the rollout of fibre-optic stagnated for years after a
merger by the incumbent.®® Another example can be seen in the introduction of unlimited data
packages, which were introduced as a response to the penetration of a challenger. Likewise, an
MNO considered blocking chat apps, inciting the introduction of net neutrality in the Dutch market
prior to EU regulation. This illustrates that established and larger players tend to respond to the
dynamics instead of initiating them. The competitive dynamics that challengers bring could,
therefore, outweigh the presumed benefits of economies of scale for existing merging players.

Itis crucial that merger control safeguards the alteration of the competitive dynamics that agile
forerunners bring about. The test whether a player is an ‘important competitive force’ should focus
on the alteration of the these dynamics, instead of market shares or pricing policy being the main
point. This dynamic potential should be safeguarded in case of a merger; for example by
appropriate remedies. ACM calls upon the Commission to operationalise the contribution of these
challengers to innovation in its merger guidelines.

52 Such as Mario Draghi “The future of European competitiveness”, September 2024.
8 ACM, Market Study ACM/19/034901, 18 October 2019, Marktstudie naar de uitrol van glasvezel in Nederland.
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