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Why has this publication been updated? 
 
On November 18, 2024, ACM published the publication on third-party access to hydrogen terminals on its 
website. Since then, various market participants have contacted ACM with new or additional questions 
regarding third-party access to hydrogen terminals. ACM considers it important to widely share the 
additional insights it discussed with these market participants in conversations (bilateral or otherwise) so 
that other market participants, with possibly similar questions, are also able to take note of them. 
 
ACM opted for an update rather than a new publication, so that all relevant information can be found in a 
single publication. New questions, for example following the implementation of the Decarbonization 
Package in domestic legislation, may lead to further updates to this publication.1   
 
This update includes the addition of questions 3a, 3b, 3c, 4a, 4b, 12a, 19a, 22a, and 27a, marked with 
‘Update’.  
 
Why this publication? 
 
The European hydrogen and gas decarbonization package (the Decarbonization Package) was published 
on July 15, 2024. The package consists of the reorganization of the existing Gas Directive and Gas 
Regulation.2 The Decarbonization Package is intended to contribute to reducing CO2 emissions and the 
transition to climate neutrality by 2050 at the latest, by reducing the role of natural gas and promoting the 
role of green gas and low-carbon hydrogen in the energy system.3 The primary objective of the 
Decarbonization Package is to make this transition possible and to facilitate it by scaling up the hydrogen 
market and creating an efficient natural gas market.4 
 
The access conditions for natural gas and hydrogen systems form one of the core elements of the 
regulatory framework. As is the case for natural gas infrastructure, a third-party access system (for 
transport, storage and terminals) will apply to hydrogen infrastructure. For hydrogen terminals, this will be a 
negotiated third-party access system.5 In contrast to hydrogen networks and hydrogen storage, the 
Decarbonization Package does not include a mandatory regulated third-party access system for hydrogen 
terminals. 
 
Hydrogen imports play an important role in the hydrogen strategy of the Netherlands.6 These imports 
require hydrogen terminals to be constructed. While there are no hydrogen terminals in the Netherlands at 

 
1The public consultation on the Dutch Implementation Act for the revised gas directive and the implementation of the revised 
gas regulation closed on September 30, 2025, see: overheid.nl | Public consultation on the Dutch Implementation Act for the 
revised gas directive and the implementation of the revised gas regulation (in Dutch). On March 13, 2026, ACM conducted a 
feasibility and enforceability test (UHT) on the draft implementation act for the revised Gas Directive 2024/1788 (hereinafter: 
Gas Directive) and the implementation of the revised Gas Regulation 2024/1789 (hereinafter: Gas Regulation). See: UHT on the 
Decarbonization Package Implementation Act (in Dutch) 
2 Directive 2024/1788 (hereinafter: Gas Directive) and Regulation 2024/1789 (hereinafter: Gas Regulation). These replace 
Directive 2009/73 (hereinafter: old Gas Directive) and Regulation 715/2009 (hereinafter: old Gas Regulation). 
3 See recital 9 of the Gas Directive and recital 4 of the Gas Regulation.  
4 Recital 6 of the Gas Directive and recital 4 of the Gas Regulation. 
5 Article 36 of the Gas Directive. See also the Letter to Parliament on Hydrogen policy development, May 30, 2024, page 4. 
6 See the Letter to Parliament on Energy diplomacy and hydrogen imports, June 2, 2023, and other documents. 
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present, several private parties have announced initiatives. However, making final investment decisions has 
proven to be difficult.7 
 
Objective of this publication 
 
The Netherlands Authority for Consumers and Markets (hereinafter: ACM) believes, as the envisaged  
hydrogen infrastructure regulator,8 that it is important to clarify the rules for market participants. ACM 
therefore wishes to share its interpretation of these new rules at an early stage.9 This can contribute to 
investment certainty and thus facilitate the emergence of a hydrogen import supply chain in the 
Netherlands. This contributes to an acceleration of the energy transition. Where possible, as well as giving 
clarity, ACM gives a few recommendations to hydrogen terminals that may contribute to linking supply and 
demand. 
 
Market participants, principally private parties that are considering investing in hydrogen terminals, require 
clarity about the meaning of the new rules for third-party access at an early stage. This is why ACM is 
publishing this question-and-answer document now, in anticipation of the full implementation and 
application of all new European rules in the Netherlands. The Gas Directive has not yet been implemented 
and ACM has not yet been appointed as the regulatory body (the regulator). As such, ACM cannot yet give 
(detailed) answers to all potential questions. 
 
ACM also points out that this is a new regulatory framework for a hydrogen market that has yet to develop. 
This means it is difficult to predict, among other things, how the business case for the construction and 
operation of hydrogen terminals (as a link in the hydrogen supply chain) will develop and what the impact of 
the regulatory framework on those developments will be. 
 
In the context of our strategic objective of accelerating the energy transition and eliminating obstacles, and 
the need to maintain due diligence, ACM will monitor developments in the hydrogen supply chain and 
market, including those affecting hydrogen terminals, and the effects of the regulatory framework on those 
developments. New insights will then be used by ACM in the further interpretation of the rules and its future 
monitoring of compliance. 
 
For whom is this publication intended? 
 
This publication is primarily intended for (potential) investors in hydrogen terminals and (potential) users of 
their services. 
 
Hydrogen terminal operators and their (potential) customers can use the information in this publication to 
assess whether their actions comply with the rules. ACM explains the rules to the extent that they are 
currently known, and interprets them, but does not provide legal advice, nor opinions about individual 
cases. 
 
If you have any questions or remarks about the contents of this publication, you may share them with ACM 
by sending an e-mail to acm-post@acm.nl.  

 
7 There is still much uncertainty about the development of (green) hydrogen production, the demand for (green) hydrogen, how 
the costs of production of the various hydrogen colors will change over time, and the roll-out of the hydrogen transport networks 
needed to supply hydrogen to users. 
8 Letter to Parliament on Progress toward regulation and development of the hydrogen market, June 29, 2022, page 10. 
9 The European Court of Justice ultimately has exclusive competence to make legally binding decisions on the interpretation of 
EU law. 
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1. What does third-party access to hydrogen terminals mean and which type of third-party access 
will apply in the Netherlands? 

The Decarbonization Package establishes the general principle of third-party access to hydrogen networks, 
hydrogen storage facilities, and hydrogen terminals subject to objective, non-discriminatory, and transparent 
conditions.10 
 
Third-party access means hydrogen terminal operators must offer access to their terminals to (potential) 
users, including hydrogen producers, traders, and consumers. Potential users can obtain access because 
hydrogen terminal operators are obliged, from February 5, 2025 (see question 5), to offer all (potential) 
users third-party access services to hydrogen terminals that meet the demand from the market on a 
transparent and non-discriminatory basis.11 
 
The Netherlands is obliged to introduce a system of negotiated third-party access to hydrogen terminals 
based on objective, transparent, non-discriminatory access agreed through negotiations.12 ‘Negotiated third-
party access’ means hydrogen terminal operators are responsible for making agreements with (potential) 
users of their terminals about the conditions for third-party access. Both parties are obliged to negotiate in 
good faith.13 General principles such as transparency and non-discrimination principles, also apply (see 
question 7). 
 
The Netherlands does not intend to introduce a system of regulated third-party access to hydrogen 
terminals, as it is expected that sufficient competition will arise between market participants, including with 
other hydrogen transport types.14 With regulated third-party access, the conditions for third-party access 
that the infrastructure operator must comply with are directly mandated by legislation. The regulator is 
responsible for determining and developing the details of the obligations. This includes determining the 
rates for third-party access and the methods for setting those rates.15 In contrast, with negotiated third-party 
access, the rates are agreed through negotiation. 

2.  Why will mandatory third-party access to hydrogen terminals apply? 

Third-party access to hydrogen infrastructure is intended to promote the scaling up of a well-functioning 
market for sustainable hydrogen, which will play an important role in reaching the European goals for 
climate neutrality.16   
 
The government of the Netherlands believes that the principle of third-party access to hydrogen terminals is 
important to: i) diversify the countries of origin of hydrogen, ii) protect our strategic autonomy, and iii) create 
a level playing field between market participants that wish to become suppliers in the European market for 
gaseous hydrogen and are dependent on that access.17 

3. What is a hydrogen terminal and to which terminals will the negotiated third-party access 
system apply? 

Hydrogen terminals are a means of importing hydrogen.18 The currently announced initiatives to establish 
such terminals differ significantly. For example, some initiatives will initially focus solely on developing 

 
10 Recitals 86 and 87 of the Gas Regulation, articles 7 and 8 of the Gas Regulation, and article 36 of the Gas Directive. 
11 Article 8, first paragraph of the Gas Regulation. 
12 Article 36 of the Gas Directive. 
13 Article 36, first paragraph of the Gas Directive. 
14 Letter to Parliament on Progress toward regulation and development of the hydrogen market, June 29, 2022, page 6. 
15 Regulated third-party access to hydrogen networks and hydrogen storage facilities (article 7, eighth paragraph of the Gas 
Regulation and article 37, second paragraph of the Gas Directive, respectively) will be enforced no later than January 1, 2033. 
16 Recitals 4 and 5 of the Gas Regulation. 
17 Letter to Parliament on Hydrogen policy development, May 30, 2024, page 4. 
18 Recital 87 of the Gas Directive. 
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storage and transfer facilities for ammonia. Others include the construction of ammonia cracking plants, in 
some cases at a later date. There are also initiatives in development for the import of liquid hydrogen and 
hydrogen contained in other carriers, including Liquid Organic Hydrogen Carriers (LOHCs). 
 
The obligation to offer third-party access services applies to hydrogen terminal operators. Hydrogen 
terminal operators are natural persons or legal entities that are responsible for operating hydrogen 
terminals.19 
 
The Decarbonization Package describes a hydrogen terminal as “an installation used for the offloading and 
transformation of liquid hydrogen or liquid ammonia into gaseous hydrogen for injection into the hydrogen 
network or the natural gas system or the liquefaction of gaseous hydrogen and its onloading20, including 
ancillary services and temporary storage necessary for the transformation process and subsequent injection 
into the hydrogen network, but not any part of the hydrogen terminal used for storage.”21  
 
The Decarbonization Package establishes a regulatory framework for infrastructure and markets for 
gaseous hydrogen.22 An installation may consist of various facilities that collectively form a hydrogen 
terminal. The definition describes these as facilities where ammonia or liquid hydrogen are converted into 
gaseous hydrogen, including temporary storage of the hydrogen carrier and essential ancillary services. 
The offloading and temporary storage of liquid hydrogen or ammonia are necessary to operate a practical 
conversion process. 
 
This means that, for example: i) installations that are only used to import hydrogen contained in other 
hydrogen carriers, such as LOHCs, or ii) installations that are not used for conversion, but only for 
offloading and (temporary) storage of the hydrogen carrier (e.g. ammonia) for direct supply to end users, 
cannot be regarded as hydrogen terminals. 
 
The objective of the new rules for third-party access to hydrogen terminals is to prevent anti-competitive 
practices by hydrogen terminal operators that adversely affect producers and users of hydrogen. This 
objective applies regardless of the legal structure governing the operation and ownership of the facilities 
that collectively form the hydrogen terminal. As regards the question of whether an installation may be 
regarded as a hydrogen terminal, it is therefore irrelevant whether a single party owns or operates all 
elements of the hydrogen terminal installation or whether there are multiple parties that own or operate 
parts of the required assets. This means that initiatives such as a consortium of several parties with shared 
responsibility for the operation of the various facilities that make up an installation will collectively be 
regarded as a hydrogen terminal operator.  
 
The definition of a hydrogen terminal is not location-bound. This means that the question of whether an 
installation may be regarded as a hydrogen terminal does not depend on whether the offloading, temporary 
storage, conversion, and injection into the hydrogen network or natural gas system take place at the same 
physical location/site, or at various locations/sites that are connected by transport infrastructure (pipelines, 
ship, train, truck, etc.). The guiding principle is that the service that hydrogen terminal operators offer to 
third parties encompasses the entire process, from offloading to conversion of the hydrogen carrier to 
gaseous hydrogen, and that the facilities required to implement that entire process are inseparably linked. 
 

 
19 See article 2, paragraph 47 of the Gas Regulation and article 2, ninth paragraph of the Gas Directive: “Natural or legal person 
that carries out the function of offloading and transformation of liquid hydrogen or liquid ammonia into gaseous hydrogen for 
injection into the hydrogen network or the natural gas system or the liquefaction and onloading of gaseous hydrogen and is 
responsible for operating a hydrogen terminal.” 
20 This concerns the export of hydrogen, which is expected to be of limited importance for the Netherlands. As such, we will not 
consider it in detail in this document. 
21 Article 2, paragraph 46 of the Gas Regulation and article 2, eighth paragraph of the Gas Directive. 
22 Recital 86 of the Gas Directive.   
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3a Is the type of hydrogen network to which a hydrogen terminal is connected relevant for the 
definition of ‘hydrogen terminal’?  (Update) 

No, one element of the definition of hydrogen terminals in the Decarbonization Package is that gaseous 
hydrogen is injected into hydrogen networks (see the definition of hydrogen terminals in question 3). Under 
the definition of a hydrogen network fall both a hydrogen transmission network and a hydrogen distribution 
network. Existing hydrogen networks23 and geographically defined hydrogen networks24, for which certain 
deviations (exemptions) may be possible, also qualify as hydrogen transmission networks or hydrogen 
distribution networks. 
 
If a single hydrogen pipeline (point-to-point connection) is connected to multiple users or other pipelines, it 
falls under the definition of a hydrogen network in the Decarbonization Package. Whether a single point-to-
point connection connected to a single user also qualifies as a hydrogen network is not explicitly stated in 
the Gas Directive. The Dutch legislature could clarify this in the implementation of the Decarbonization 
Package in the Dutch Energy Act. Unlike with natural gas, the Decarbonization Package for hydrogen does 
not, in any case, provide a separate definition or regulatory framework for a “direct pipeline.” 25 

3b. Is it possible for hydrogen terminals to be connected to hydrogen distribution networks? 
(Update) 

No, according to the definitions of a hydrogen transmission network and a hydrogen distribution network in 
the Decarbonization Package, hydrogen terminals cannot be connected to hydrogen distribution networks. 
An exception to this are hydrogen distribution networks that were natural-gas distribution networks on 
August 4, 2024, and have been partially or fully repurposed for the transport of hydrogen.  26 The fact that a 
hydrogen terminal cannot be connected to a hydrogen distribution network means that, if a hydrogen 
terminal is connected to a hydrogen distribution network, the hydrogen network changes from a hydrogen 
distribution network to a hydrogen transmission network, according to the definitions in the Decarbonization 
Package, regardless of whether this hydrogen network already exists or is geographically defined. 

3c. Must a hydrogen terminal operator be designated? (Update) 

Yes, the Gas Directive stipulates that an operator of a hydrogen terminal must be designated upon request.  

27 The implementation of this Article is to take place in the Dutch Energy Act. 28 Hydrogen terminal operators 
are natural persons or legal entities that are responsible for operating hydrogen terminals. 29  If a legal entity 
owns, or holds all the shares in, the legal entity that owns all the terminal facilities, that legal entity will 
ensure that an operator is designated. If an operator has not yet been designated (or none at all), the legal 
entity or company that owns the hydrogen terminal is the operator, and is therefore responsible for 
complying with the rules for negotiated third-party access. If there is no legal structure (such as a joint 
venture) but rather another form of functional cooperation between parties that collectively form a hydrogen 
terminal, one of these parties may serve as the designated hydrogen terminal operator. This means that 
this party is responsible for complying with the rules for negotiated third-party access that apply to hydrogen 
terminals. 
  

 
23 Article 51 of the Directive 
24 Article 52 of the Directive 
25 See Article 2, paragraph 41 of the Gas Directive. A direct line means ‘a natural gas pipeline complementary to the 
interconnected system.’ 
26 Article 2, paragraph 24 of the Gas Directive 
27 Article 73 of the Gas Directive. For system operators in the natural gas and electricity sectors, the Minister already designates 
them upon request pursuant to Article 3.2 of the Dutch Energy Act. 
28 It is expected that, as with natural gas and electricity, this will be implemented for hydrogen in Articles 3.1 and 3.2 of the 
Dutch Energy Act. The designation of system operators is carried out by the Minister. 
29 See Article 2, paragraph 47 of the Gas Regulation and Article 2, paragraph 9 of the Gas Directive: “A natural or legal person 
that carries out the function of offloading and transformation of liquid hydrogen or liquid ammonia into gaseous hydrogen for 
injection into the hydrogen network or the natural gas system or the liquefaction and onloading of gaseous hydrogen and is 
responsible for operating a hydrogen terminal”. 
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The Decarbonization Package does not include rules for the certification of hydrogen terminal operators, as 
is the case for hydrogen transmission network operators. 30 

4. Which (temporary) storage capacity is considered part of the hydrogen terminal? 

Hydrogen terminal operators can arrange the required temporary hydrogen carrier storage in various ways. 
These include a small (ammonia) feed-in tank connected to the conversion facility, or via a main receiving 
storage tank (for ammonia) for the terminal. The temporary storage tank need not be exclusively connected 
to the conversion facility. The guiding principle is that the temporary storage capacity required for the entire 
process, from offloading to conversion of the hydrogen carrier to gaseous hydrogen, must be made 
available to third parties to allow them to use the hydrogen terminal. This means that the storage capacity 
that is made available, and to which third-party access is granted, must be proportional to the conversion 
capacity of the hydrogen terminal.31 
 
The components of the terminal used to store gaseous hydrogen that do not support the overall conversion 
process32 are not regarded as part of the hydrogen terminal. These include storage capacity that users can 
use for their own flexibility needs, or for situations in which they do not immediately wish to inject the 
gaseous hydrogen into the hydrogen network for commercial reasons.33 However, this storage capacity may 
be included in the definition of a hydrogen storage facility to which a third-party access system will also 
apply.34 
 
It may be necessary to provide access to the underlying transport capacity of the hydrogen carrier between 
the various facilities that make up the installation, for example charging facilities for trucks, provided that 
these operations involve a supporting service that is related to, and is reasonably necessary for, the 
subsequent conversion and injection of hydrogen into the network35 (see also question 3). 
 
As indicated in the answer to question 3, the Decarbonization Package establishes a regulatory framework 
for infrastructure and markets for gaseous hydrogen. This means that if transport services such as truck 
transport are not an essential part of the overall conversion process that the hydrogen terminal provides 
(from offloading to injection into the hydrogen network), the obligation to permit third-party access does not 
apply to those services. This may be the case, for example, if ammonia is transported directly to its users.  

4a. What is the best approach for dealing with facilities operated by different parties as part of a 
hydrogen terminal? (Update) 

Hydrogen terminal operators that provide the transformation of (liquid) ammonia into gaseous hydrogen for 
injection into the hydrogen network will need to offer the necessary ancillary services and temporary 
storage facilities for ammonia to potential users of hydrogen terminals (see also question 3 on the definition 
of hydrogen terminals).  
 
In practice, various situations may occur. For example, different facilities (landing/offloading, storage, and 
cracking plants) that together form hydrogen terminals can be owned by a single party or multiple parties. 
For instance, the necessary storage capacity (temporary or otherwise) for ammonia/LH2 may be owned by 
a party other than the conversion facility. It is then the responsibility of the appointed hydrogen terminal 
operators (see question 3a) that hydrogen terminal users (potential or otherwise) have the ability to use 
storage capacity (temporary or otherwise) for hydrogen carriers. This may also be storage capacity that the 

 
30 Article 71 of the Directive. 
31 Recital 87 of the Gas Directive. 
32 For example because the technical capacity of the conversion facility does not exactly match the capacity of the hydrogen 
network injection point.  
33 Recital 87 of the Gas Directive. 
34 See article 2, paragraph 44 of the Gas Regulation and article 2, fifth paragraph of the Gas Directive for the definition of a 
hydrogen storage installation. See article 8 of the Gas Regulation and article 37 of the Gas Directive for third-party access to 
hydrogen storage installations. 
35 Recital 87 of the Gas Directive. 
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user already has at their disposal and that is already connected, or is able to be connected, to the 
conversion facility. 

4b. What is the best approach for dealing with facilities that are also used for other hydrogen 
carriers, such as ammonia, as part of a hydrogen terminal? (Update) 

In practice, some parties may initially only invest in facilities for landing, offloading, and/or storage 
(temporary or otherwise) of hydrogen carriers, such as ammonia or liquid hydrogen, that is used to directly 
supply the market. Parties may, at a later date, consider switching (partially or fully) to the supply of 
ammonia and/or liquid hydrogen for the hydrogen gas market. These facilities, which are used solely for 
offloading and storage (temporary or otherwise) of hydrogen carriers for direct supply to end-users of those 
hydrogen carriers, are not part of hydrogen terminals, as defined in the Decarbonization Package. These 
facilities are therefore not subject to the rules on third-party access to hydrogen terminals (see also 
question 3). For example, operators of liquid hydrogen or ammonia tanks thus have no independent 
obligation to offer and allocate the capacity in their ammonia tanks in an objective, non-discriminatory, and 
transparent manner.  
 
In practice, a situation may also occur in which the ancillary services, such as landing and offloading, and/or 
the temporary storage of hydrogen carriers are used both for the relevant raw-material market and for the 
processing of hydrogen carriers for the injection of gaseous hydrogen in the hydrogen network. The 
utilization of these facilities will then depend on developments in the respective markets. ACM’s starting 
point in such a dynamic and hybrid situation is that the portion of capacity of the ancillary services and the 
temporary storage that can be fully utilized for the hydrogen gas market is subject to the rules of the 
negotiated third-party access for hydrogen terminals (see also question 17 on the maximum capacity of 
hydrogen terminals). 

5. From which date will negotiated third-party access to hydrogen terminals apply? 

The Gas Regulation and Gas Directive came into force on August 4, 2024.36 The articles in the Gas 
Directive will apply once the Netherlands has implemented them in domestic legislation. Member states 
have two years to do so.37  
 
The Gas Directive obliges member states to introduce a system that permits third-party access to hydrogen 
terminals based on objective, transparent, non-discriminatory access agreed through negotiations.38 ACM 
must also be appointed as the regulator, in order to be able to monitor the conditions for third-party access 
and the consequences of these for the hydrogen market, and take measures to improve access to 
hydrogen terminals if this is necessary in order to safeguard competition.39 
 
The Gas Regulation is effective from February 5, 2025.40 The Gas Regulation sets out the details of the 
third-party access system for hydrogen terminals. In specific terms, this means hydrogen terminal operators 
must offer third-party access services that meet the demand from the market to all (potential) users on a 
non-discriminatory basis from February 5, 2025.41 From that date, hydrogen terminal operators also have 
new obligations concerning transparency (see also question 7) and information provision (see also question 
9). These obligations are intended to promote effective third-party access.42  
 

 
36 The twentieth day following publication of the Gas Regulation and the Gas Directive in the Official Journal of the European 
Union. This took place on July 15, 2024.  
37 Article 96 of the Gas Directive. 
38 Article 36, first paragraph of the Gas Directive. 
39 Article 36, second paragraph of the Gas Directive. 
40 Article 89, first paragraph of the Gas Regulation. Articles including article 11, third paragraph under b, and article 34, sixth 
paragraph, will already apply from January 1, 2025. Given that contractual congestion at hydrogen terminals is unlikely at that 
moment, and no regulated third-party access system will apply, this will have no effect.    
41 Article 8 of the Gas Regulation in combination with article 89, first paragraph of the Gas Regulation. 
42 Articles 8, 11, and 34 of the Gas Regulation in combination with article 89 of the Gas Regulation. 



Netherlands Authority for Consumers and Markets Public 
ACM/UIT/633782 
 

 

9/19 

Some obligations imposed by the Gas Regulation will become effective later, including the requirement for 
hydrogen terminal operators to set up a platform to allow trading of capacity rights. This obligation will 
become effective no later than February 5, 2026.43   

6. What do the new rules for third-party access mean for existing contracts? 

Existing contracts must also comply with the Gas Regulation from the moment the Gas Regulation 
becomes effective on February 5, 2025. This does not mean that previously allocated capacity must be 
reallocated in accordance with the new rules. Contracts concluded before the new rules come into effect 
remain effective. However, market participants themselves are responsible for ensuring that existing 
contracts comply with the new rules, for example with a compliance clause. For example, contracts must 
comply with the rules for congestion management to prevent hoarding of capacity (see question 22). 

7. What do transparency and non-discrimination mean? 

Third-party access to hydrogen terminals must be objective, transparent, and non-discriminatory and must 
be agreed through negotiations.44  
 
The transparency obligation means hydrogen terminal operators must provide (potential) terminal users 
with all information they require to obtain efficient access to the hydrogen terminals. This means hydrogen 
terminal operators must publish detailed information about the services they offer and the relevant 
conditions that apply to those services. They must also publish relevant technical information that potential 
users need to make effective use of their hydrogen terminals.45 Relevant information must also be published 
promptly, particularly data about the use of hydrogen terminals and the availability of the services offered by 
hydrogen terminal operators.46 For example, hydrogen terminal operators must publish the volume of 
hydrogen in their hydrogen terminals, the inflow and outflow, and the available hydrogen terminal 
capacity.47,48  
 
Hydrogen terminal operators are free to determine how they publish the required information, provided that 
it is made available in a meaningful, quantifiable, easily accessible, and non-discriminatory manner.49 This 
is the case if all (potential) terminal users can easily obtain the required (numerical) information and can 
actually use it to obtain access to the terminal. 
 
The non-discrimination obligation means hydrogen terminal operators must treat equivalent cases equally. 
If hydrogen terminal operators offer the same service to multiple (potential) users, they must be offered 
equivalent contractual terms. 50 Non-discrimination does not mean ‘the same for all parties’. With negotiated 
third-party access, parties can freely negotiate the conditions under which, and rates at which, the service is 
offered and used. This means different conditions and rates may apply, provided that there are objective 
circumstances that justify those differences; differences must not be arbitrary.51 These circumstances may 
relate to, for example, the contract period or differences in the division of risks between users and hydrogen 
terminal operators (see also questions 11 and 12). 
 
Non-discrimination also applies to hydrogen terminal operators’ own companies or allied companies. A 
vertically integrated undertaking, i.e., an undertaking that is active in the upstream and/or downstream 

 
43 Article 11, third paragraph under c of the Gas Regulation. 
44 Article 36, first paragraph of the Gas Directive. 
45 Article 34, first paragraph of the Gas Regulation.  
46 Article 8, first paragraph under c of the Gas Regulation. 
47 This means the capacity of the conversion facility of the hydrogen terminal (the cracking plant) and its inflow and outflow (see 
also question 17). 
48 Article 34, fifth paragraph of the Gas Regulation. 
49 Article 34, fourth paragraph of the Gas Regulation. 
50 Article 8, first paragraph under a of the Gas Regulation. 
51 See also article 8, fourth paragraph of the Gas Regulation. 
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markets for gaseous hydrogen in addition to offering hydrogen terminal services, must not discriminate 
between the undertaking itself and third parties, and must therefore treat those third parties equally.52  

8. Why must third-party access be transparent and non-discriminatory? 

Transparency and non-discrimination are necessary to reduce information asymmetry between parties 
(hydrogen terminal operators and users) and to ensure that all potential users can obtain access to the 
hydrogen terminal in comparable circumstances and subject to comparable conditions. This contributes to: 
i) a certain degree of equality in bargaining power, so hydrogen terminal operators cannot dictate conditions 
to (contracted) users, and ii) a level playing field for access to the hydrogen terminal for users that 
(potentially) compete with one another in the downstream and upstream markets for hydrogen production 
and supply. 

9. Which information must hydrogen terminal operators publish, and when? 

Hydrogen terminal operators must publish detailed information about the services they offer and the 
relevant conditions that apply to those services, as well as the technical information required to obtain 
effective access to their hydrogen terminals. Hydrogen terminal operators must publish this relevant 
information promptly53. 
Hydrogen terminal operators must also regularly publish (numerical) information about contracted and 
available hydrogen terminal capacity, about the hydrogen present in the terminal and the inflow and outflow 
of hydrogen.54 Hydrogen terminal operators must also supply this information to the hydrogen network 
operator, which will in turn publish it in aggregated form and update it at least daily.55 
 
Hydrogen terminal operators must continue to provide access to the aforementioned information for a 
period of five years to the proposed regulatory bodies: ACM as the proposed regulator of the hydrogen 
market and competition authority, and the European Commission.56 

10. Which information contained in contracts/contractual information may remain confidential? 

The obligation to publish information in the interests of transparency does not mean that hydrogen terminal 
operators must publish commercially sensitive information contained in negotiated contracts. Hydrogen 
terminal operators are in fact obliged to respect any commercially sensitive information that comes into their 
possession in the course of their operations.57  
 
The aforementioned information – contracted and available hydrogen terminal capacity, the volumes of 
hydrogen stored in the terminal, and the inflow and outflow of hydrogen – may be published in aggregated 
form. Hydrogen terminal operators are obliged to protect commercially sensitive information from terminal 
users, i.e., information that would adversely affect the users’ overall commercial strategy if made public.  
 
As a system of negotiated – rather than regulated – third-party access to hydrogen terminals will apply in 
the Netherlands, hydrogen terminal operators (or ACM) need not publish information about (agreed) rates 
and/or rate-setting methods.58 

11. Is it possible for users to be co-investors in hydrogen terminals? 

 
52 See also article 50, first paragraph under e of the Gas Directive. 
53 In this case, promptly means: ‘within a timeframe that takes account of the commercial needs of potential users’. See article 8, 
first paragraph under c of the Gas Regulation. 
54 Article 34, first, third, and fifth paragraphs of the Gas Regulation. 
55 Article 34, fifth paragraph of the Gas Regulation. 
56 Article 67 of the Gas Regulation. 
57 Article 54, first paragraph of the Gas Directive. 
58 Article 34, sixth paragraph of the Gas Regulation. 
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The rules in the Gas Regulation and Gas Directive do not prevent third parties, such as parties that are or 
will be users of hydrogen terminals, from co-investing or acquiring an interest in hydrogen terminals (see 
also question 12). 

12. Can launching customers or parties that (co-)invest in a hydrogen terminal be offered different 
terms? 

There may be objective justifications for agreeing different terms with a launching customer (i.e., a first 
customer that is crucial for the successful start of the development of the infrastructure), or a (co-)investor, 
than the terms offered to users that decide to purchase terminal capacity at a later date. This may be the 
case if, for example, this launching customer is willing to cover part of the financial risk of the initial 
investment with, for example, a longer take-or-pay contract.   
 
ACM may see the guarantee that this terminal user will purchase the requested capacity for a period of 
several years as an objective justification for offering more favorable contractual terms, including rates. This 
does not mean that unequal terms can be offered for other aspects, such as information sharing and 
congestion management.  

12a. Can there be more than one launching customer? (Update) 

Yes, it is possible to have multiple launching customers (see also question 12). In that context, the general 
requirement is that access must be given on the basis of objective, transparent, non-discriminatory 
conditions (see also question 7). 

13. Can hydrogen terminal operators impose creditworthiness requirements on users? 

If necessary, third-party access services may be made dependent on obtaining appropriate creditworthiness 
guarantees from users. However, such guarantees shall not constitute undue market-entry barriers and 
shall be non-discriminatory, transparent, and proportional.59 

14. To what extent is the use of standard contracts mandatory? 

In the context of transparency and non-discrimination, the most obvious arrangement is that hydrogen 
terminal operators will offer a standard or model contract to all (potential) interested users. This may also 
describe the rights and obligations of all users. This does not preclude the potential agreement of 
(additional) specific terms for individual users, provided that the same service is offered to multiple users 
subject to equivalent contractual terms. 

15. Which requirements apply to contracts, including contract periods? 

With negotiated third-party access, hydrogen terminal operators have a great deal of contractual freedom. 
Products with longer contract periods of, for example, ten to twenty years, may be necessary to ensure the 
profitability of investments in the construction of new hydrogen terminals, or expanding the capacity of 
existing terminals. However, ACM will monitor contracts (with longer periods) to ensure that they do not 
have the objective or effect of reducing competition. One example is an exclusivity clause in a contract that 
prevents or discourages users from signing a contract with another hydrogen terminal operator during the 
contract period.60  
 
Hydrogen terminal operators are not obliged to (also) offer capacity on the basis of products with shorter 
contract periods in advance, as the product or service types that hydrogen terminal operators offer must 
take account of market demand and applicable market conditions.61 In time, once a more mature hydrogen 

 
59 Article 8, fifth paragraph of the Gas Regulation. 
60 Article 78, first paragraph, part r of the Gas Directive. 
61 Article 11, second paragraph of the Gas Regulation. 



Netherlands Authority for Consumers and Markets Public 
ACM/UIT/633782 
 

 

12/19 

market has developed, offering products with shorter contract periods may be necessary to facilitate (short-
term) trade in hydrogen products that meet the needs of users.  

16. How must hydrogen terminal operators offer the capacity of their terminals, including newly 
realized capacity? 

Hydrogen terminal operators themselves may determine how to offer the capacity of their terminals. It is 
important that terminal operators employ a process that offers all (potential) interested parties equal 
opportunities to access the new or expanded capacity. All potential users must know that the capacity will 
become available, how the capacity can be purchased and under which conditions, and how that capacity 
will subsequently be allocated. This process need not be the same in situations where capacity is offered in 
a hydrogen terminal that is yet to be constructed as when offering capacity by expanding an existing 
hydrogen terminal. 
 
The process of assessing the need for terminal capacity among potential users may, for example, take the 
form of an open season or public auction. An open season means a non-binding phase in which potential 
users may express their interest, followed by a binding phase in which the actual capacity is allocated/sold. 
The result of the procedure may be that only a single party is interested in purchasing capacity. As such, 
there is no obligation to sell the capacity to multiple parties.  
 
In practice, this single party may also be a co-investor that acts as the launching customer. It cannot be 
ruled out that this investor may be a vertically integrated party in the hydrogen market. The essence is that 
future hydrogen terminal operators that offer the newly available capacity to all potential users (users of the 
hydrogen terminal) must do so in an objective, transparent, and non-discriminatory manner (see also 
question 7), and must offer unsold, and sold but unused, capacity on the market again (see also questions 
21 and 22). Provided that this is the case, there is no objection to the use of the hydrogen terminal by the 
investor alone, whether or not as a vertically integrated party. 

17. Which hydrogen terminal capacity must terminal operators make available to third parties? 

Hydrogen terminal operators must make the maximum capacities of their hydrogen terminals available to 
users.62 This means hydrogen terminal operators must not withhold capacity without an objective 
justification, and must offer the entire capacity of their hydrogen terminals to (potential) users. To ensure 
that smaller users do not face unreasonable barriers to entry, if a minimum capacity is offered, this may only 
be due to technical limitations.63 
 
The maximum capacities of hydrogen terminals are dependent on the maximum capacities (from offloading 
to injection into the hydrogen network) that hydrogen terminal operators can offer. Because hydrogen 
installations may consist of various facilities that collectively form a hydrogen terminal, in practice, the 
maximum capacity offered will be determined by the facility with the lowest maximum capacity (the 
‘bottleneck’). 
 
If a certain conversion capacity is made available (the cracking plant), the temporary hydrogen carrier 
(liquid hydrogen or ammonia) storage capacity that is made available must be proportional to the capacity 
of the conversion facility.64 This is necessary to ensure the effectiveness of third-party access to the 
hydrogen terminal. Access to temporary storage may be offered in various ways. The storage facility need 
not be exclusively used for the conversion facility. For example, access to temporary storage may also be 
offered by granting access to a larger ammonia storage facility that is used to directly supply ammonia to 
users (see also question 4) as well as to the cracking plant. 

 
62 “Taking into account system integrity and operations”, see article 8 of the Gas Regulation. 
63 Article 8, sixth paragraph of the Gas Regulation. 
64 See also recital 87 of the Gas Directive. 
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18. How should hydrogen terminal operators take system integrity and operations into account 
when offering the maximum terminal capacity?  

Hydrogen terminal operators must make the maximum available capacities (see question 17) of their 
hydrogen terminals available to users, while taking system integrity and operations into account.65 The latter 
includes technical or maintenance works on the terminal and/or the hydrogen network into which the 
hydrogen is injected. These works may be a justifiable reason not to make the full capacity of a terminal 
available during the works. 

19. How must hydrogen terminal operators divide/allocate the capacity of their hydrogen terminals? 

The guiding principle is that hydrogen terminal operators must offer the maximum available capacity in a 
transparent, non-discriminatory manner based on objective criteria. Hydrogen terminal operators must 
determine and publish allocation mechanisms, so that potential users know in advance how they can make 
their needs known and how the capacity will be divided, and so that potential users have equal 
opportunities to obtain access to capacity. This mandatory allocation mechanism applies even if capacity is 
not (yet) scarce.66 
 
The allocation mechanism that hydrogen terminal operators use must comply with several conditions.67 For 
example, it is important that the allocation mechanism does not impede new parties from joining the 
hydrogen market and that it does not prevent market participants, including newcomers to the market, from 
being able to compete effectively with one another. 
 
Capacity may be allocated in various ways, including auctions or on a first-come-first-served basis. The 
first-come-first-served allocation mechanism is transparent and non-discriminatory if it offers all (potential) 
interested parties the ability to purchase capacity subject to the same conditions until there are no more 
interested parties. In a new market, in which the demand for hydrogen terminal capacity has not yet fully 
developed and where there will initially be sufficient capacity to meet all demand, first-come-first-served can 
be an efficient allocation mechanism. 
 
If hydrogen terminal operators launch open seasons to identify the demand and this demand exceeds the 
available capacity, the first-come-first-served mechanism will not suffice. If it is possible that this situation 
will arise, hydrogen terminal operators who organize an open season will need to publish the mechanism, 
and the underlying objective criteria, that will be used to allocate the available capacity among (potential) 
users in advance if the demand proves to exceed the available capacity. 
 
An alternative transparent, efficient, and non-discriminatory allocation mechanism is an auction. This 
mechanism is particularly suitable for allocating capacity if the expected demand for capacity is greater than 
the available capacity. 

19a. How are hydrogen terminal operators able to allocate capacity in an objective, transparent and 
non-discriminatory manner? (Update) 

Third-party access to hydrogen terminals must be objective, transparent, and non-discriminatory and must 
be agreed through negotiations (see also question 7). 68 
 
Objectivity means that hydrogen terminal operators are not allowed to act arbitrarily during negotiations 
regarding third-party access. In that context, it is up to the hydrogen terminal operators to determine how to 
offer the hydrogen terminal’s capacity. This could be done, for example, on the basis of an open season 
(see also question 19).  

 
65 Article 11, first paragraph of the Gas Regulation. 
66 See also article 11 of the Gas Regulation.  
67 Article 11, second paragraph of the Gas Regulation. 
68 Article 36, first paragraph of the Gas Directive 
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When allocating capacity, it is important that terminal operators employ a process that offers all interested 
parties (potential or otherwise) equal opportunities to access the new or expanded capacity. This also 
applies in the case of an expansion of existing capacity. For example, an open season typically involves 
different phases (such as registering interest, a non-binding phase, and a binding phase) in which 
participants qualify for a next phase. For each phase, hydrogen terminal operators may not impose 
unreasonable barriers to participation. For instance, they may charge a ‘bidding fee’, but only to cover the 
costs reasonably incurred by terminal operators for that phase. 
 
The transparency obligation means hydrogen terminal operators must provide users (potential or otherwise) 
with all information they require to obtain efficient access to the hydrogen terminals in an open and clear 
manner (see also question 9). For example, all potential interested parties must be able to learn about the 
open season and respond to it. This means, in any case, that the open season (or the announcement 
thereof) must be easy to find. One minimum requirement in that context is that the open season is easily 
located on the hydrogen terminal operators’ websites. Additionally, it is desirable that the open season is 
announced via media (including social media). Finally, it is important that potential users are given a 
reasonable period of time to respond. 
 
The information that reasonably needs to be shared with potential buyers during the various phases of the 
open season depends on the purpose of each phase. For example, in an initial phase, where only general 
interest is gauged in an accessible manner and potential customers are assessed to see if they meet 
minimum requirements (such as creditworthiness), the information shared with potential users can still be 
general. In a subsequent (non-binding) phase, more specific information will need to be shared regarding 
the commercial terms, such as details about the planned terminal, the network to which the terminal will be 
connected, the amount of capacity that will become available and when, the capacity to be allocated, and 
any minimum requirements, such as the contract duration and the minimum volume that must be 
purchased.   
 
During a binding phase, a final version of the standard contract or model contract is typically shared (see 
also question 14). In this context, the criteria on the basis of which the hydrogen terminal operators assess 
which parties are allocated capacity, must be transparent and made available to the parties in advance. 
Relevant objective criteria for assessing bids for the allocable capacity include, for example: the price 
offered (above a minimum price), the duration of the contract, and the volume (minimum or otherwise) to be 
purchased. If this does not result in a winner, a criterion whereby hydrogen terminal operators can 
ultimately determine at their own discretion how capacity is allocated is not transparent. In that case, it is 
impossible to assess in advance whether the capacity allocation is non-discriminatory. A lottery (conducted 
by a notary) could, however, be a method to ultimately select a winner.  
 
The non-discrimination obligation means hydrogen terminal operators must treat equivalent cases equally 
(see question 7). This means that if hydrogen terminal operators offer the same service to multiple users 
(potential or otherwise), they must be offered equivalent contractual terms. This means that terminal 
operators may not act arbitrarily, but must follow rules and procedures for each phase of the open season 
(or other form of capacity allocation) that apply to all parties. Special attention to non-discrimination may be 
necessary in the case of vertically integrated terminal operators that also compete as potential customers of 
the terminal. This includes establishing ethical walls within the company. In the case of a vertically 
integrated undertaking, allocation on the basis of price may (without additional measures, such as 
unbundling) encourage discrimination as a result of cross-subsidization. 
 
Potential customers who were eliminated in an earlier phase of the open season on the basis of an 
objective, transparent, and non-discriminatory process do not need to be given another opportunity later to 
match the final bids in the binding phases.  

20. Must hydrogen terminal operators reserve capacity in their terminals for future users? 
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No, non-discrimination does not mean that hydrogen terminal operators must reserve part of the capacity 
that becomes available for potential future users. As explained in the answer to question 17, hydrogen 
terminal operators must make the maximum capacities of their hydrogen terminals available to the current 
interested parties in the market.  

21. If some capacity remains unsold, are hydrogen terminal operators obliged to offer it again on 
the market? 

The objective of the new rules is to ensure that the maximum capacities of hydrogen terminals are used as 
efficiently as possible. This means hydrogen terminal operators must offer the maximum capacities of their 
terminals and must not withhold some of the available capacity.69 If interest is expressed later, hydrogen 
terminal operators must offer any capacity that (initially) remains unsold on the market based on an 
allocation mechanism (see explanation for question 19). Hydrogen terminal operators, either individually or 
collectively, must set up a booking platform (see question 22) to bring together new demand and unsold 
capacity. 

22. Must unused capacity be made available again on the market?  

Hydrogen terminal operators must implement measures to prevent users from hoarding terminal capacity. If 
capacity is hoarded, hydrogen terminals may be used less efficiently, or their maximum capacities may not 
be used. In addition, if established parties hoard terminal capacity, this may impede or delay the entry of 
new and/or smaller parties to the newly developing hydrogen market. 
 
Hydrogen terminal operators must therefore include mechanisms that prevent hoarding in the contracts they 
offer.70 This means unused capacity must be made available to other interested parties that have no access 
or limited access to capacity at that time, i.e., at moments when there is contractual congestion.71 This 
means hydrogen terminal operators must develop a mechanism that ensures that they can offer unused 
capacity on the primary market without delay. Hydrogen terminal operators are free to set up this 
mechanism as they choose, provided that it ensures that, in the event of contractual congestion, unused 
terminal capacity becomes available to other parties in a non-discriminatory and transparent way, and is 
thus used efficiently and maximally.  
 
Congestion management mechanisms include, for example, rules obliging users to offer contracted 
capacity that they do not use within a certain period to third parties on a secondary market, in which 
hydrogen terminal users themselves offer capacity or delegate it to hydrogen terminal operators that do so 
on their behalf, or by employing the principle of Use It Or Lose It (UIOLI). UIOLI clauses are conditions that 
oblige buyers to release capacity that has remained unused for a certain period, so hydrogen terminal 
operators can offer it to other interested parties on a non-discriminatory basis and through negotiations. 
 
Hydrogen terminal operators are also obliged to ensure that users can resell their contracted capacity 
obtained through the primary market on a secondary market.72 To this end, by February 5, 2026, at the 
latest, hydrogen terminal operators must set up a non-discriminatory booking platform that allows users to 
resell their contracted capacity on the secondary market.73 Hydrogen terminal operators may do so 
individually or together with other hydrogen terminal operators. Hydrogen terminal operators must also 
recognize the transfer of primary capacity rights.74 
 

 
69 Article 11, first paragraph of the Gas Regulation. 
70 Article 11, third paragraph of the Gas Regulation. 
71 Contractual congestion means a situation in which the demand for firm capacity is greater than the technical capacity (Article 
2, paragraph 22 of the Gas Regulation). 
72 Article 11, third paragraph of the Gas Regulation. 
73 Article 11, third paragraph under c of the Gas Regulation. 
74 Article 12 of the Gas Regulation. 
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22a. Under what circumstances is capacity at terminals considered unused capacity that must be 
offered on the market? (Update) 

Hydrogen terminal operators must take measures to prevent their users from hoarding terminal capacity 
(see also question 22). No specific threshold value or period of time exists at which hydrogen terminals are 
unused before hydrogen terminal operators are required to (re)offer the unused capacity on the market. The 
aim is to ensure that capacity is utilized as much as possible, especially when it is in short supply. Any 
situation in which capacity is temporarily unused must be justified, and cannot have the purpose or effect of 
hindering third-party access to the market. Re-offering unused capacity on the primary market “without 
delay” (see question 22) follows from Article 11, third paragraph under a of the Gas Regulation. ACM 
interprets this in such a way that terminal operators must (re)offer unused capacity to the market if capacity 
has not yet been sold, and if capacity has been sold but is not utilized. This also applies, for example, to 
situations in which the user does not utilize the contracted terminal capacity because they do not find 
(temporarily or otherwise) it profitable to produce hydrogen or because the user, for whatever reason, does 
not wish to purchase hydrogen.  
 
If a ship containing the hydrogen carrier, such as ammonia, is delayed and the hydrogen terminal’s cracking 
plant therefore temporarily comes to a standstill, the cracking plant’s temporarily unused capacity does not 
need to be immediately offered on the market, provided that there is a prospect of later utilization of that 
hydrogen terminal’s time slot. Furthermore, when (re)offering hydrogen terminal capacity, it is important that 
the terminal operators can and must also offer ancillary services and temporary storage. 

23. How will ACM enforce the rules for negotiated third-party access to hydrogen terminals? 

ACM is the proposed regulator. From the moment that ACM is appointed as the regulator, we will be able to 
fulfil our responsibilities based on the Gas Regulation and the implemented Gas Directive. 
The guiding principle behind negotiated third-party access is that hydrogen terminal operators and the 
(potential) users of their hydrogen terminals must negotiate access in good faith, including the conditions 
governing how third parties may access their terminals. Parties have a great deal of freedom to determine 
how this should occur, provided that access is granted based on objective criteria and in a transparent and 
non-discriminatory manner.75 
 
As the proposed regulator, ACM will ensure that this is the case and may, depending on how the Gas 
Directive is implemented, impose measures to improve access to the terminal infrastructure to ensure 
effective competition.76 It is also anticipated that ACM will, if necessary, be able to oblige hydrogen terminal 
operators to amend their access conditions to ensure that they are proportional and are applied in a non-
discriminatory manner. Given that a regulated third-party access system will not apply to hydrogen 
terminals in the Netherlands, this authority will not extend to amending rates.77  
 
Market participants themselves are responsible for compliance with the rules and are not obliged to have 
ACM assess in advance whether their actions and conditions for offering and obtaining third-party access to 
hydrogen terminals comply with these principles. Market participants with questions about specific plans 
may contact ACM. 

24. What will happen if a dispute arises between a hydrogen terminal operator and a (potential) user 
about third-party access? 

Once the Gas Directive has been implemented in domestic legislation, ACM will, as the proposed regulator, 
function as an arbitration body for hydrogen infrastructure. This is expected to occur after July 2026 (see 

 
75 Article 36, first paragraph of the Gas Directive. 
76 Article 36, second paragraph of the Gas Directive. 
77 Article 79, first paragraph of the Gas Directive.  
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question 5). Parties with complains about hydrogen terminal operators may then submit them to ACM.78 
ACM currently already functions as an arbitration body for gas and electricity infrastructure.79   
Parties also have recourse to the courts in the event of a dispute or, alternatively, they may agree to submit 
their dispute to an arbitration committee.  

25. Can hydrogen terminal operators obtain an exemption from the obligation to offer third-party 
access? 

Major new hydrogen infrastructure or major capacity increases of existing hydrogen infrastructure may be 
exempted from the obligation to offer third-party access subject to conditions.80 In this case, hydrogen 
infrastructure means interconnectors, hydrogen terminals, and underground hydrogen storage facilities. 
 
Hydrogen terminals may, on request, for a fixed period and subject to conditions, obtain an exemption from 
the terms of the Gas Regulation – with the exception of the obligation to publish the volume of hydrogen in 
the installation and to update it daily81 – and from the obligation to offer third-party access imposed by the 
Gas Directive.82  
 
Seven conditions must be met before an exemption can be granted83 (see question 27). If an exemption is 
granted, it will be subject to rules for the management and allocation of capacity to (potential) terminal 
users84 (see question 28). This should increase the positive effect on competition and security of supply of 
major infrastructure projects for which exemptions are granted.85 

26. What is the procedure for applying for an exemption? 

From February 5, 2025, hydrogen terminal operators can request exemptions for new hydrogen terminals or 
terminals that are to be expanded, insofar as the exemption concerns clauses in the Gas Regulation.86 
Before this date, the Ministry of Climate Policy and Green Growth will clarify the agency to which exemption 
requests may be submitted (the ministry or ACM) and will ensure that this agency is authorized to grant 
exemptions. 
 
The European Commission must also approve the decision.87 In some cases, it may be necessary to first 
consult the (regulatory body of) third member states that may be affected by the decision.88 

27. Which conditions must a request for exemption meet? 

Applicants must justify requests for exemption based on the following conditions:89  
a) the investment enhances competition in natural gas supply or hydrogen supply and enhance 

security of supply; 
b) the investment contributes to decarbonization and the achievement of the European Union’s 

climate and energy targets, and was decided by applying the “energy efficiency first” principle; 
c) the level of risk attached to the investment is such that the investment would not take place unless 

an exemption is granted; 
 

78 Article 79 of the Gas Directive.  
79 See: Energy arbitration procedure | ACM.nl (in Dutch) 
80 Article 78 of the Gas Regulation. 
81 Article 34, fifth paragraph of the Gas Regulation. In addition, no exemption is possible from article 34, sixth paragraph based 
on article 78 of the Gas Regulation. However, the sixth paragraph (information about rates) is only relevant in situations where a 
system of regulated third-party access applies. A system of negotiated third-party access will apply to hydrogen terminals in the 
Netherlands. 
82 Articles 35, 36, 37, and 68 of the Gas Directive. 
83 Article 78, sixth paragraph of the Gas Regulation. 
84 Article 78, sixth paragraph of the Gas Regulation. 
85 Recital 102 of the Gas Regulation. 
86 An exemption from articles in the Gas Directive will be possible once the Netherlands has implemented the Gas Directive in 
domestic legislation. 
87 Article 78, ninth and tenth paragraphs of the Gas Regulation. 
88 Article 78, third and fourth paragraphs of the Gas Regulation. 
89 Article 78, sixth paragraph of the Gas Regulation. 

https://www.acm.nl/nl/publicaties/werkwijze-geschilbeslechting-energie
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d) the infrastructure is owned by a natural or legal person which is separate, at least in terms of its 
legal form, from the system operators in whose system that infrastructure will be built; 

e) charges are levied on users of that infrastructure; 
f) the exemption is not detrimental to competition in the relevant markets which are likely to be 

affected by the investment, to the proper functioning of the internal integrated market for natural 
gas or hydrogen, to the proper functioning of the regulated systems concerned, to decarbonization 
or the security of supply of the European Union; 

g) no European Union funding has been received for the infrastructural works under Regulation (EU) 
2021/1153 of the European Parliament and of the Council. 

 
When assessing points a), c), and f), the results of the capacity allocation procedure that the hydrogen 
terminal operator will employ (see question 28) will be taken into account.90 For example, the assessment of 
the effect of the exemption on competition in the relevant markets may be affected by which party or parties 
the capacity is assigned to. 
 
On the basis of article 18h of the existing Dutch Gas Act91, the Netherlands has previously granted 
exemptions from clauses governing regulated third-party access to LNG terminals to Gate92 and EET.93 
ACM issued a recommendation to the Minister of Economic Affairs and Climate Policy in this regard.94 The 
conditions imposed by the Gas Regulation are not exactly the same as the conditions imposed by the 
existing Dutch Gas Act, but are very similar.95 
 
However, these decisions and recommendations offer only limited guidance when assessing requests for 
exemption, given that the requests for exemptions for the aforementioned LNG terminals concerned 
exemptions from the obligation to offer regulated third-party access, while third-party access to hydrogen 
terminals will be negotiated. This will affect matters including the assessment of the regulatory risks 
associated with recouping investments (condition c). 
 
With negotiated third-party access, these risks will very probably be lower than is the case with regulated 
third-party access. This is because with negotiated third-party access, the conditions and rates are not 
determined by legislation or set by the regulator, but are agreed through negotiation. For example, parties 
that request exemptions must be able to justify why an exemption is necessary, because investment risks 
would otherwise be insufficiently covered with contracts for longer periods containing conditions specifying 
how the terminal operator and users must respond to future price and volume risks (risk sharing). 

27a. What are the benefits of exemptions? (Update)  

Exemptions will be subject to conditions that are essentially the same as the requirements that apply to 
negotiated third-party access (see question 28). Therefore, ACM sees limited benefits in exemptions for 
hydrogen terminal operators. 

28. Which conditions and rules will apply to exemptions? 

The general principle governing exemptions is that they must not go further than is necessary to mitigate 
the risks affecting the realization of investments. As such, exemptions may be subject to conditions 
covering the duration of the exemption and non-discriminatory access to the infrastructure.96 This will be 
assessed on a case-by-case basis. 
 

 
90 Article 78, sixth paragraph of the Gas Regulation. 
91 Article 18h of the existing Dutch Gas Act implements article 22 of Directive 2003/55/EC (the second Gas Directive).  
92 Dutch Government Gazette 2023, 25651 
93 Dutch Government Gazette 2022, 25326 
94 See here for EET and here for Gate. 
95 Conditions a, c, d, e, and f in the Gas Regulation are identical, or practically identical, to conditions in the existing Dutch Gas 
Act. Conditions b and g in the Gas Regulation are new compared to the existing Dutch Gas Act.  
96 Article 78, sixth paragraph of the Gas Regulation. 

https://zoek.officielebekendmakingen.nl/stcrt-2023-25651.html
https://zoek.officielebekendmakingen.nl/stcrt-2022-25326.html
https://www.acm.nl/system/files/documents/ov-advies-acm-op-besluit-op-grond-van-artikel-18h-gaswet.pdf
https://www.acm.nl/system/files/documents/advie-acm-op-besluit-op-grond-van-artikel-18h-gaswet.pdf
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If an exception if granted, it will be subject to rules concerning the mechanisms for managing and/or 
allocating capacity. These rules will cover at least the following requirements:97  
- Allocation of capacity. Hydrogen terminal operators must invite all users of the infrastructure to indicate 

their interest in contracting capacity before capacity allocation in the new infrastructure, including 
capacity allocated for terminal operators’ own use, takes place. 

- Capacity management. Hydrogen terminal operators must offer unused capacity on the market and 
must give users of the infrastructure the right to trade their contracted capacity on the secondary 
market. 
 

If an exemption is granted, the hydrogen terminal operator will also be obliged to publish the volume of 
hydrogen in the facility and to update this data daily98 (see also question 25). 
 
Parties requesting an exemption can indicate themselves how they wish to comply with these rules. The 
questions and answers in this publication on topics including transparency, non-discrimination, and capacity 
management clarify this. If an exception is granted, a decision will be taken about the exact exemption 
conditions and rules.  
 

 
97 Article 78, sixth paragraph of the Gas Regulation. 
98 Article 34, fifth paragraph of the Gas Regulation. 
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