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1 Radio transmission

1.1  Introduction

i, Under the terms of Chapler Ga of the Telecommunications Act Telecommunicatiowst {referred to
throughouwt as “Tw") the Commission of the Dulch Independent Post and Telecommunicationa
Authority (referred to throughowt as the "Commission™) is required to analyse specHic relavani markets
im the electronic communications secior in order to delermine whether thers is efiective competition on
these markets or whather any market party hodds significant market powsr {referred fo throughout as
SMP} in them basad on a forward booking anahysis covering the period until the end of 2011, The
Commizsion may impose apprognate remedies on any market party which holds SMP.

2. The decision concemns the refevant wholesale markets for radio services and covers the terrestnal
transmission of radio signais.

1.2 Main points of the decision

3. The Commission has decided not to proceed with sx anfe regulabion in sccordance with the
provisions of Chapier Ga of the Telecommunicabons Act (Tw) and has amived at this decision for three
rESE0NE.

4. First of all. in response to a rufing handed down by the Trade and Industry Appeals Tribunal' the
OPTA Commission has cited additional grounds for its previous market analysis decision not o
procesd wilth ex arle regulation in connection with the existence of adequate legsal provision in the
form of Section 3.11 of the Tw.

3. In addition, the Commission has come to the conclusion that these wholesale markels no longsr
featura on the list of the markets that are fo be investgated. which the European Commission has
mcleded in its Recommendation and which i feels may qualify for ex anfe regulation following am
investigation by the national regulatory authorities

"-I'!hepl'e.!l-uusn'ntd aralysis dedision was quashed by a ladgment handed down on 28 Seplember 2007 (AWE DEETE, LM
ES 4187}

¥ Commismon Recommendation of 17 Decermber 2007 on e produc] and ssrdoe marksts within the sscroric
oormmunications secior srscepible o ex ole reguiadion in scoomdance wdik Drectnee 20022 1VEC of tha Europeon Parliamend
and of The Counce on a coimenon regulatony fresnavark for slectronio communications netysoris and serdoes (Cd L 344 of
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6. Inaccordance with the provisions of the Tw. the Commizssion has the power fo define markats
odher than those specified for producis and services in the Recommendation, if it is of the opinion thal
these are grounds for dodng so. Inthis reepect the Commission s required to have regard o the
Recommendstion ae far as possibla, which stpulaies that when analysing markets other than thossa
mcheded in its annex, a national regulstory authornity should enswre that the following three cumulative
criteria ane met

aj there are high and non-transitory barmers to entry;

b} tha market structure does not tend iowards effective compstition within the relevant time

horizon. The application of this critenon involves examining the siate of competition
“behind” the barriers to entny;

¢} compeiifion [aw alons would not adequately address the market failure(s) concamed.

7. The Commission is of the opinion thal the wholssale markets for the provision of radic
fransmizsion services fail to meet sl three criteria.

4. Because the wholesalemarkeis concemed do nol meet the thres criteria test the Commission is
not authiorized to axamine whether effactive competition occurs in the relevant markets nor to proceed
with ex anfe regulation under the terms of Section &a of the Tw. For the record, the Commession has
also explained in its draft decision that, if it had decided {0 impose remedies in these markets based
on & comprehensive anaftysis of them, they would not have been proportionats,
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