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1 Introduction

This document =ets out the standgoint of the OPTA Commission in relafion to compliance wilh en-user
obligations applicable fo the suppliers of voice over Internet Protocol (hereinafter “VelP”) services.”
The position paper was adopted 2 considerabls tima afler the consultation on this subjsct, which was
held in October 2004 Following the consullation, OPTA became increasingly awars that its cautious
epproach, cerlainky in the initial phase of the development of ViolP, was appropriate. This insight hes
since proved to be commect as the market kas showed that it is able to resolve many of the issues which
ware raised during the consultstion without intervention by the reguiator. The OPTA Commission also
realises thal this cautious approach was viewed by some parties as risky, a5 was slso mentionad in the
second consultaton in April 200E. On the other hand, cne respondent was of the opinion that, in
principle, intervention by OPTA was not desirable.

It has since emenged that a numbsr of bottlenecks have arisen in the market, making greater clarity
desirable. Thesse include bottlenecks in relation to access fo emergency centras, complaints by
cusiomers about connections which oparate poorly or not at all. msufficient provision of information on
the queality and functional Bmitstions of VolP ssmices (for instance, with regard to the use of alarm
diallers). It is for this reason that the OPTA Commission has published its standpoints in this docement.
The standpoinis were cnoe egain presented to the market for comment m March 200E.

2 Background

Packet-switched telephone services, such as VolP, are rapidly becoming the ds faclo standard for
telephony, usually in combination with a broadband Internet connection (kD51 or cable). The supply of
thess services has gained momentwm in recent years, The advantages of packet-switched senvices,
with regard to cost and flexibility, are evident Telephone, ADSL and cable providers offer an
increasing range of packet-switched telephone senaces, in addifion to their onginal telephony, Infermset
and TV offerings. There are also providers who offer their ViolP services in such a way that they can be
purchased ‘separately’ if the consumer has a broadband Intemet connection. In the coming penod. the
supply of such services is expecied to expand, both o companies and private individuals. The
Commission of the Independsnt Post and Telecommunication Authonty (heremafier “the OFTA
Commission”) is following these developments with great interest,

The OPTA Commission was regularly approached in the past by {potential} providers of VolP sarvices

with questions relsting to the way in which the OPTA Commission intended to assess VolP services
within the framework of the definition of 2 ‘publicly available teleghone service' contained in the
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Telecommunications Act [Telecommunicatiewsl] and the way in which obligations {owards end users
willl & enforced in the future. For this reason, in 2004 the OPTA Commission decided 1o consult the
markst.

On 7 Qctober 2004, the OPTA Commissien published a questionnaire {reference:
COPTAEGMZ004/202992} in which the providers of publicly available electronic communication
senvices were asked bo state which obiigetions they expenenced as bottlenecks in the roll-out of VolP
EEMVECES.

The following 21 parlies responded to this request for information: ACH,. Belcompany, CAIWAY,
Casema, Debitel, De Telefoongids. Enartal, Essent. InterblLnet, KPM. Level 3, Medarland ICT,
Gudenbossche Kabel Exploitatis Maatschappij. Priority Telecom, Skype, Tele2, Tiscali, T-Mobile,
Vodafone, Wanadoo and ¥-3 Met.

In March and April 2008, the OPTA Commission once again presented its siandpoint for consuliation,
The following pariies responded to this: ACT. CAIW, Casemalfesko, Domest/EDP-nat, KPN and
UPC Nederand.

3 Adoption of a standpoint by the OPTA Commission

The standpoini adopled by the OPTA Commission presented in this document relates to the genenc
provisions in respect of end users contained in the Telecommunications Act. The question which is
central 1o this document is: what obfigations {owards (or in relabon 1o) end weers must a provider fulfil n
relation to & service which complies with the statutory definition of a pulbdicly awailable telephone
senvica? ” In this document, telephone semvices ars therefore viewed primarily in terms of statutony
definitions. The document therefore containe an analysis with a l=gal bias. In this document, telephone
services are not regarded as part of a market. This latier, more economically biased analysis is the
subject of market analysis. In the market anatysis decisions, an assesement s made of the axtent io
wihich it is justified to impose far-reaching obigations on providers with appreciable market dominance
in eddition to thess genenc oblgabions.

In bref, the OPTA Commission's standpoint is as follows: if 8 service compies with the definition of a
publicly available telephonse service andior a publicly avaitahble alectronic communication service n
terms of the Telecommumnications Act, the provider of the senvice muet, in principle, comply with all the
obligations which the Act assigns fo such serices.

In secton 4 of this postion paper, the cases in which VolP services may be regarded as publicly
available telephons sarvices will be discussed. In 2o far a5 this i= relevant, the confanis of the 2004
consultation document will be repeated section by sechion in section 5 and the legal obligations will be
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discussed. The OPTA Commission will also give its response sechion by secton to the market parties”
commants and will set oul its present position. In secton &, 8 quick survey will be given of the situation
in Europe and the United States. Chapter T containg the OPTA Commission's conclusions.

Yaluable information with regard 1o the market, the developments and the boittsnecks which providers
of VolP services {may) expenience in refation to compliance with the generic obligations in respect of
end users. ansing from the Telecommunications Act, has been oblamed from the quesiions posed by
the OPTA Commission, as well s interim reports by the European Commission,” the joint position
adopled by ERG of Decamber 2007* and the guestions and complaints received over fime from
consumers and market partes. The OPTA Commission will use this information to supervise
complisnce with the ganeric obligations to end users, taking info account the prnciples of
proporionality and non-discrimination. Of course, market development and the specific obligations of
certain market partiss on the basis of the market analysis will play a roée when enforcing the law. With
ragard fo monitoring compliance with stabiory provisions, the Commizsion will in all cases make a
case-by-case assessment of whether the enforcement of provisions is proportional and non-
discaiménatory. As is agpparent from section 5. the OPTA Commission does nof intend to enforce
several obligations strictly for the time being. On the other hand, the OPTA Commission will exercize
reserve when considering applications for exemption from certain obligations.

4 In many cases YoIP is a publicly available telephone service

In the 2004 consultation document, the OPTA Commission distinguished between five forms which
VolP takes, which occurred on the market at that fime, namely ‘camer for itermal use’, "WolP in
corporate networks’, 'Intemet telephony from PC to PC', 1P telephony” and "VolP | addition to a
broadband service' (see Addendum 1). The exient io which the services in the category complied with
the statutory defindion of a ‘publicly available telephons service’ and/or 'a publicly available electronic
communication sernca” and the obligations applicable 1o the provider of the services was exammed per
categaory. it emerged from the responzes to the questionnaire that the market agreed with this
cabegorisation subject to a few provisos.

Howeewer, the market has proved o be very dynamic and the approach selected is not allogether
immune to change in the fufure. After all, every new offering of services andior iechnologies would
hawe to be examinaed afresh. For this reason, the OPTA Commission has opted for a slightly different
appreach i this document and has denwved critena for categonsing the services from the statutory
definitions. This ought to make i easier to categorise newly developed services andior applications.

As was stated in section 3, this position paper only relates to the generc obligations towards end users
of the prowiders of publcly available telephone senices and not to the specific obligations which may
be imposed on certain proveders on the bases of a2 market analysis. This analysis has its legal basis in
saveral definitions contzined in Chapler 1 of the Telecommunications Act and in the EC's Universal
Service Directive, and in several specific sectons of the Telecommunicabions Act. These are tha
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foliowing sections:® 4.10 (nuember porakiiity), 6.5 {cals to and from other countries), 7.1 {consumer
information), 7.2 {cancedlstion of the agreament), 7.2 {mformaton on taniffs and conditions, and
addifional facilities}). 7.4 {guality reports), 7.6 (subscriber information service), 7.7 (access to
emergency numbsers), 7.8 {consumer protecton), 11.2 up to and mcieding 11.5a (povacy), 11.9
{privacy), 11.10 {information which the provider mest pass on i relation to emergency calls), 11.2
{sxemptions). 11.13 [exceptions), 12.1 (affiiation to & disputes commities) and 12.8 (dispuie resolution
by the OPTA Commission].

Firstly, reference 5 made here to the definitions contained in secton 1.1 of the Telecommunications
Act. Specific reference is made fo the definibon & ‘publicly available telephone service' ()

“Publicly svailable fefephons senice; & service available fo the public for onginafing snd
recaiving catls.”

The defimition contains two clear criteria: a service is a public telephons service if the service is
provided publicly and if both incoming and ouigoing telephone calls are possible. All (VolP') serices
which are not offered publicly therefore fall outside the definition (for instance ‘carrier for internal use’
and "VolP in corporate networks'). This also applies to services in which ocnly incoming or oulgoing
tedephone calls are possible, such es C(P)S services” and VolP services which only support outgoing
calls.

Arficle Z{c) of the EC Univarsal Service Direclive’ stipulates a third imporiant criterion, namely the use
of numbers from the numbering plan:®

“a zervice availabie to the puliic for cngmaling and recednng national and mternations! calls
and access o emergency senvices through a numbsr or numbers in a national or inlernationail
telephons mumberimg plan, shd in addifion may, where relsvant, include one or more of the
folfowing sarvices: the prowision of operator sssistance, direciory snguiry sernvices, direciones,
provision of public pay phones, provision of sendice wnder special ferms, provision of special
facilites for customars with disablities or with special social needs andfor the prowision of non-
geographic senices™

% & mons concise irdication of the corfents of e respeciive sections |5 provided bebwesn brackels. Mo fghts may be dertved
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Most IF services offer the possibility of making calle and receiving calls in a way which is comparable
o the way end ussrs are used 10 using their tradidional telephonse connection. The services are offered
publichy. The end user can be called &t a number from the numbering plan and can both receive calls
and make calls, In addition, telephones are used 1o communicate and thers is imiled mokility during
the call." The service therefore also has the 'look and feal of public voice telephony. On the basis of
sirict lepal argument based on the definibons, the last poinl perhaps appears kess relavant, but duee o
this 'look and feal’. consumers will be inclined to expect these VolP services to offer exactly the same
functionslity as regukar felephony. If this is not the casa, in the opinicn of the OPTA Commission, high
demands must be made with regard o communication due fo this. With regard &0 the obligations
relafing to the provision of information o subscribers, the OPTA Commission will {ake this aspect into
account in making ite assessment.

In the light of the abowve, the most frequently occwerring services which are offered publicly on the basis
of ViolP meat the criteria for a8 publicly available elephone sarvice'. There are differences with the
traditional telephone service. In some cases, Vol ofiers more or less functonality than tradilional
telephiony. Certain VolP services, for mstance, may be used nomadically.” There are also extensive
opportunitizs in the area of unified messaging.”' Video telephony is slso possible. The OPTA
Commission welcomes thess more exiensive possibilities. They also fall largely outside of the OFTA,
Commission's powers.

The situation may be different i the YolP serice offers more functionality than traditional telephony. In
conirast to traditional telephone senvices, VolP services generally depend on the electricity grid. In
other waords, the senvice can no longer be used in the event of 8 power failure. Traditional PSTM
networks generally continue to operate in the event of a power failure. However. this is not the case in
relation to ISDM and the use of wirekess telephones. The OPTA Commission therefore doss not regard
this as & difference which distinguishes traditional telephony from VolP. However, there are several
maore vital functions of traditional telephony networks which are not self-evident in the case of ValP.
These include, for instance, support for Dual Tone Multi-Frequenay {OTMF ) or jone dialling. The OPTA
Commission will discuss this in more detai in the next section.

VolP services, whereby the end user can only make a call or receive & call andior which make use of
telephone numbers from the numbering plan will generally not be regarded by the OPTA Commission
as a publicly available telephone sarvice,

An example of a form of YolP which cannot be regarded as a publicly aveilable telephone senvice is
the most primitiee form of Internet iskephony from one PC o ancther PC. In fact, this only involves a
piece of software with which the end user can reach other end users without the mediation of the
provider of & telephone senice. In fact, this is not even a service. Even if this form of VolP is extended
by offering the possibility of calling the fixed telephone neteork from the Intermst (for instance,
SkypeOui}. this is not a pubfichy aveilable ielephone senice. Although a service may be provided, if is
niot poesibde o receive telephona calls. Only if the subscriber is also accessible from the fixed
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telephone network (and has therefore been assigned 8 number from the numbering plan) does this
conslitute a publicly availabls telephone service.

Conclusion

The OPTA Commession regards the following three crteria a5 decisive: public svailability. receiving and
making calls and the use of numbers from the numbering plan. & YolP service which has these
characteristics comresponds to the definiticn of a publicly aveilable telephone sarvice.

3 Synthesis of the responses to the consultation questions and the OPTA
Commission's standpoints

The responses of marked parties fo the consultation of 2004 and the OPTA Commissicn’s present
posibon in relation fo these are sel out in this section.

I this regard, the reader should bear in mind that the sections of the Act discussed are described with
the regular circuil-switched telephons networks and telephone services m mind and that the guestion
posed by the OPTA Commission is to what sxtent thess rules also apply o VolP providers.

Where necessary, the section of the Act is explained and the responses given during the consulistions
in 2004 and 20038 are discussad. This is followed by the OPTA Commission's delibarations. Finally. the
present siandpoints held by the OPTA Commission are set cul per sackion.

In the answers to the guesfions posed by the OPTA Commission on 7 October 2004, 1 was stated on
numersus occasions thal the providers depend on the eguipment which manufaciurers are or are not
able to supply. Thie fact that the neceseary eguipment cannot yet be supplied was supposedly a
technical obetacle to meeting certain obligations. Howsver, the OPTA Commission ie of the opinion
that raising such technical obstacies as an argement for not complying with certain obligations &t most
only has temporary vakdity. On each occasion in the pasi, the manufacturers of equipment have
proved to be capable of providing the required functionality when asked to do so. As 3 resull. providers
heve been able to meet their obligatons. The OPTA Commission does not expect this sikeation o be
different in the future.

Remarks in advance

1. Ina number of cases, the Act imposes geneanc obiigations in relation to end users not only on
the provider of the services, but Blso on the provider of the network. YolP is an excellant
example of a technofogy which makes il possible that provider of senvices and the provider of
the network are two different parties. Although the respective network provider cannot have a
separate oblgation to end users, who are not its cusiomers buf are the customers of a provider
of services which makes usa of the network provider's network, a situation may ariss whsre
the network provider is obfiged to offer the service provider's end users ceriain facilities due to
& genanc statuiory obligaton. In enforcing legislation, the OPTA Commission will focus firsily
an the service provider and only secondly on the network provider. In other words, i a service
provider does not comply with one of the genenc oblkgabions in relation to end users and the
OPTA Commission decides to take action to enforce the faw, the OPTA Commission will focwes




on the service provider. Only if i appe=ars that the shorfcomings of the sarvice provider are
possibly the resull of a failure on the part of the network provider o comply with the
Telecommunications Act will the OPTA Commission turn #= sliiention to the network provider.

2. During the second consultaton, several respondents drew attention 1o the fact that VolP
technology does not offer cost advantages compared to the circuit-switiched PSTHISOMN
techmology in all cases. The OPTA Commission is aware of this and of the ddemmas to which
it gives riss. Vol technofogy offers the greatest cost advantages in relation 1o so-called
multiplayer appbcations, where numernous senices are offered eimultanecwshy using the same
infrastruciure. Respondents also stated that VolP senices are in fact "best effort” services, the
guality of which cannot always be guaranised and which cannot offer all the funclionality which
can be provided {zirty easily on the basis of PETM. In other words, some funciionality which is
legalty required for pubficly availabde telephone senvices cannct be realised easily using VolP
technology. The dividing line betweaen Tmpossible’ and "axpensive’ is vague in this regard.
Usually it is possible to offer certain funchonality, but sometimes initialty only &t considerable
cosk. This gives rise to a ditsmma for the OPTA Commission: on the one hand, the OPTA
Commission does not wish fo causs providers to incur disproportonately high costs and. by
doing =0, possibly thwart the development of VolP, but, on the other hand, the OPTA,
Commission doss not wish fo discriminate positively in favour of YaolP providers by emposing
demands on them which are less sirict than those imposed on providers which make use of
PSTHASDN. Furthermors, in time this may resufl in encsion of the funclionality of publicly
available telephone services. After all. 7 VolP providers are not required fo provide all the
functionality and Vol becomes the slandard, certain functionality will, in fact, no longer be
offered. The first signs of such a development. which the OPTA Commission deems to be
undesirable, are already discarnible in practice, for instance in relation to DTMF. For this
reason, the OPTA Commission considers it important fo opt for enforcement of the statubony
obligations on the basis of 8 fairly strict approach. In accordancs with this approach, the OPTA
Commission will assume that providers make the maximum effor to comply with the statutory
requirements and that the OPTA Commizsion will only grant exempiions from cerain
obligations in wvery exceptional cases.

Section 4.10 of the Telecommunications Act, number portability

The obligation 1o ensure number portability'” gave rise to many responses during the consultation
2004. Most providers regarded number portability as & worthwhile obligabion, but had difficulty
reconciling the number portability provision and the nomadicily of services. In addition, there were
providers which found it difficult fo implement the obligation fo ensure number portability, for instance
due ta the high cosis or for technical reasons. In the light of the proporsonality principle, the OPTA
Commission was requested to take info account the total cost mowrred by providers to meet this
obligaton.
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Proportionadfy

The OPTA Commission was not convinced i adwance of the market parties” arguments. Although the
parties made it clear that it was not possible to predict where a call ultimately ‘ended up' § VolP
senices are used nomadically, in the OPTA Commission's opinion the parties did nof present a
sufficiently plausible case to show that this could give rise to problems with ensuring number poriabdity.
The OPTA Commission has also observed thatl number portability has been offered on the marked
smce 2004 in relation to VolP services. The OPTA Commission therefore aleo sess no practical
reasons why genernc excepbons should be made for the providers of VolF services in relation to
complisnce with the obSigation to ensure number porlability, even if this were possible in sccordance
wilh the Telecommunications Act. Perhaps unnecesearily, the OPTA Commission nobes that this also
applies o the maximum tasiff of €10 which may be charged fo end users for transfarring numbers, B
stipulated in the Mumber Portability Decree [Besluit nummerportabilitsi].'” The OPTA Commission will
exercise considerabie restraint in relaton 1o any appications for exemption from thess obfigations.

Dwring the second conseltation in 2008, a party noted thal network providers sometimes chargs
wiholesale tariffs for the transfer of nembers, which are higher than the maximum permissible and-uzer
tarifi, The OPTA Commission nofes, howewer, that this does not detraci from iis position that the
maximum end-user tariff for number porability also applies to VolP providers, ™

Geographical rumbers and nomadic use

In refation to the discussion on number portability, some parties argued during the first consultaton
round that nomadic use is nol easily reconcilabie with the rules in relation to the use of geographic
numbers. The OPTA Commission notes that the Minister changed the numbering péan in the summaer
of 2006. As a result, the use of geographic numbers for nomadic saovices is allowed.

A related issue is that of 8 VoIP provider which only offers nomadic services {for instance, on the basis
of 085 or 0BB numbers) if it has to accept transfers of geographic numbers. After all, for e own
nomadic services, it is not obfigatory - for this provider to guarantee that it complies with the regulations
in relation to the use of geographic numbers (for instance, the requirement that the dialing code of the
geographical nember corresponds (o the town or city in which the subseriber resides). if geographic
numbars are transferrad io such a proveder, it would all of a sudden have to compéy with this
TEqQUITEMEnt.

Howrewver, this problem will not arise in the OPTA Commission's opinion, since providers are only
required to provide number portabildy for services which they already offer on the basis of a
comparable number series. In othar words. f a8 VolP provider only uses 085 or 088 numbers, it does
niot have 1o accept transfers of geographic mumbers. If the VolP provider does offer its services on the

- Fumber Porability Decres | Besiul MunmensoniabilTeT), saciion 3, MNeiferianos Builain of Acts and Decrees. No. 533,
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" The whilesais ianfs for member portobiity servces must aiso be cosi-orisnied. Ses the "Decsion in relation o e dspute an
fhe commenceme date of rits for ansismng mambens” [ Gasasibasiil Mganpscaae [aviaven numyerponsnngy,

18 February 2007, OFTATMZOOTIZ20015T, hapoivweasw opln rilsep/publicotes dooumant asotid=2134.



basiz of geographic numbers, this provider will kogically also have fo teke measures o guaranies that
the numbers are used in the prescribed manner. In this case, the transfer of numbers is not & problem,

This is also clarfied in the new polcy rules in relation fo number porability which were announced in
February 2006 (s=e hitip.fwww.opla.nlidownioadiwebsite~belaidsregels MNP, pdfl

Standpoint of the OPTA Commission:

1. The OPTA Commissicn sees no reason to deviate from the generic obligation in relation to the
prowision of number porabdity in accordance with section £.10 of the Telecommunications Act.
Yhis shoe applien o S e oonster Rl ol 10

Section 6.5 of the Telecommunications Act relates to the possibility which consumers must ba
given to make and receive calls from other countries using non-gesgraphic numbers and
numbers from within the European telephone number space’

Sechons 6.3 and 6.5 of the Telecommumnicabons Act are implemented in more detail in the
Interoperability Decree [Besiuil intsropersbiiitei]." The obligations with regerd &o interoperability
contained in the Interoperability Diecres apply to the providers of telephone networks or telephone
EESTVICES.

Several providers sfated that the abdity to dial non-geographio numbers from other countries coubd give
rize fo problems. This related, in particuiar, to the ability to dial, for instance. 0B00 numbers and D88
numbears (which at the time had not yei been introduced) from othsr countries. The interconnsction
agreements, sccording to these providers. supposedly have shortcomings in 5o far as they guarantes
the ability to dial these numbers.'” In the OPTA Commission's opinion. this specific problem does not
only apply to VaolP.

The OPTA Commission is aware of the fact that problems may arise on the market with regard to the
ahility to call certain numbers, for instance, the fact that @ may not immediaiely be possible to dial 2
new number seriegs. which is introduced, from other countries. However. the OPTA Commizsion sees
no reason to treat VolP providers differently to the providers of circuit-switched telephony.

Standpoint of the OPTA Commission:

2 The obligations in accordance with saction 6.5 also apply, in the OPTA Commission's opinion,
to the providers of WolP nebworks and VolP services_ which meet the definition of 8 publicty
availabbe telephome senvice.

" The abilfy ta dial gecgraphical numoers (sectian £.3 af the Telecommunicatons At has never boen a matter for debats and
is thansioms nol deat with here.
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Section 7.1 of the Telecommunications Act governs the information which the provider of &
publicly available electronic communication service must provide before entering into an
agreemeant with the consumer.

Compliance with this seclion does not appear to give rise to probdems, although, as one party nobed,
the question which anises is whether the information described is relevant if senvices and networks are
separated from each other.

In the OPTA Commission's opinion, the providers of services which meet the definition of a publichy
evailable electronic communication service, contained in section 1,1{f | of tha Telscommunications Act,
are obfged to comply with the obSgations 1o provide information contained in section 7.1 of the
Telecommunications Act Of course, this also appes io the providers of services which comphy with
the defnition of 8 publichy available telephone senvics.

The 2PTA Commission is awars that in the case of VolP services, certainly those whers the provider
of the network and the provider of the sarvice are nod one and the same party, some slements

of the obligabon to provide information are difficult to implement according to the ietier of the law. This
appliss, for instance, to the oblgation to provide information on the quality levels of the vanous
sarvices. The guality of senvices in relation to such YVolP services can only partislly be influenced by the
provider of the senvice. The OPTA Commission will taks this into account when supsnising compliance
with the obligation. Howaver, the OFTA Commission wishes to emphagise that precisely in the caze of
VolP semnvices there are many qualty differences which are discermible to end users. For instance,
some YVolP services offer sound guality which is noticeably inferior to PSTM and which sometimes also
includes imiating echoes. The stability of the connection is also not always of a level to which end
users are accustomed when using PSTM. Howewer, there are also Vol services which offer a level of
guality whach is comparable to thet of PSTM in daily use, The OPTA Commissien would welcoms it if
these differences, which are very rebevant o end users, can be made transparent by means of gualidy
indicators.

The QP TA Commission expecis the Ministry of Economic Affairs to provide more clanty with regard to
the measwrement of the gually of services. For more information in thie regard, see the discussion in
saction 7.4.

Standpoint of the OPTA Commission:

3. The OPFTA Commission is of the opinion that the obligations to provide information contained n
saction 7.1 of the Telecommunications Act also apply, in prnciple, fo the providers of VaolP
sayvicas, which meet the definition of 8 publicly available electronic communication service or g
publicly availabe telephonse service. The OPTA Commission will take into account the fact thal
at present inferpretation problems may still anse in relation to information regarding the qusality

of the services.

Section 7.2 of the Telecommunications Act governs the procedure which must be followed
when the contract with the subscriber is amended.

The provider must provede the subscnber with sufficient information abowt the amendment and musi
offer the possibility of terminating the agreement, af least if the amendment amounts fo a deteriorabon
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for the consumer. Although no difference of opinion exists between the providers and the OFTA
Commission with regard io compliance with this s=ction, the conlents of the section were not altogether
clear to a number of parties. In particular, one of the parties enquired about the cases in which the
subscriber iz entifled to cancel the confract. The OPTA Commission was requested o provide more

clarity in this regard.

The formulation of secton 7.2 suggests initially that the subscriber can always cancel the agreement
fre= of charge i the provider amends a condition of the contract unisterally. However, it becomes clear
from the explanabton of the respective arbicle that the legislator assumes that this is only relevand if the
amendment is to the disadvantage of the subscriber. The OPTA Commission has always interpreted
this section in this way and in practice no major problems have arisen.'”

Several respondents in both the first and the second consufation asked about the cases in which &
change in tariffs may resull in cancellation by the subschber. Some providers offer VolP services at
‘day prices’. There was some concemn that a change in taniffe o the disadvantage of the consumer
could be grownds for canceliaton in such cases. The OPTA Commisssion is of the opinion, in principhs,
that a tariff increase is grounds for a subscrber to cancel the agreement. However. the OPTA
Commission is of the opinion that the provisions of the agreemani between the end-ussr and the
provider in this regard (and in the further conditions which constituie an integral par of the agreement)
are also imporiani. For instance, the agreement may stipulaie that the tarifis may change from day to
day {possibly within certain margins). Alternativeby. the tarfis may be adjusted annually for inflation. An
adjustment io the tariff, in accordance with such conditions, which have been accepted by the
subscriber, need not be grounds for cancellation in all cases, m the OPTA Commission's opinion.
Howeewer, this depands to 8 considerable extant on the further context. In this regard. i is in any event
important whether the amendment is consistent with the end wser's reasonable expeciations. The
COPTA Commissicn will assees this on a case-by-case basis. In other words, if the provider deviates 1o
the subscriber's disadvantage from an expectation in relaticn to the tanff or an amendmeant to the tanif,
wihich, within reason, the provider may be claimed o have created, the subscrber would be enfitled to
cancel the agreement free of charge. The same applies, of course, in relation to 8 detenoration in the
other conditions.

Standpoint of the OPTA Commission:

4. The OPTA Commission 5 of the opinion that the providers of VolP services, which mest the
definition of a publicly availlable electronic communication service, must mest the obligations
stipulated in section 72 of the Telecommunications Acl.

™ The OFTA Comemission [Raraly applies the crierion ‘ol demonsinssy o the aovariage of the subsoniey’. For mone
information, see Hie Sssescmert omework pursuant o sscion 7.2 of fhe Telscommumicalions Act (dght io berminebs a contrac

o Ihe amendment hereolT [Baosordaingsiodar af. 7.2 Telscommurvcaliowsl [hadinoigingsrec's OF wiiziging owaranioms]
[hEgs sy opln. nlEspdihe s ihen i chisnoerendooament s Pl =228 0
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Section 7.3 of the Telecommunications Act governs, on the one hand, the provisien of
information by providers of publicly available telephone services on the tariffs and conditions
applicable to the use of the sarvices and, on the other hand, the provision of additional facilities
which may be relevant to end users.

The obligation 1o provide additional facilities, as described in the Decree in Relation to Universal
Semvices and the Infereste of End Users [Besiwil universels diensiverdening en sindgebruiksrsbelangen
{Buds)]™ was generally not supported by respondents to the consultation of 2004.

Examples of the above-mentioned cbligations are fone dialling (DTMF*®), caller line identification and
the ohligations with regard to fransparency. Many of thess cbligatons are based on circul-switched
services (for instance, OTMF). according to some respondents. The respondents argued that
compliance with many of these obligafions is not abways technically possible, is often technologically
obsolete. and the possibility of complying wath thess obligations depends on the providsrs.

Although the OPTA Commission has the possibility of granting exemption from carfain obligations
imposed in section 7.3 of the Telecommumnicabons Act, the OPTA Commission sees no resson &t
present to do 50 in B QENETIC MAanmEer.

Thae OPTA Commission's point of depariure i that, in principle, the providers of publicly available
telephone services must comply with the above-mentioned obfigations.

From complaints raised by consumers, it is apparent to the OPTA Commission that support for DTRF,
in particular, is possible in practice, but its implemeantabon is not alweys flawless. The OPTA
Commission has received numsarous complainis from consumers who could no longer uss their
penpheral equipment (for instance, alarm diaflers | afier they had swsiched to VolP. The OPTA
Commission is aware that this problem may have numerous causes. i s cerainly concevable that
both the servica of the VolP prowvider and the underlying network meet all the siatutory requirements
but that certain types of peripheral equipment nevertheless do not function propery. The OPTA
Ciommission has been confronted with this situation on numerous occasions in praciice. In this case, a
permanent solution Bes pnmarily with the developsrs of the peripheral equapment, who shoutd focus
more precisely on the specifications of the DTMF standard when designing their equipment.
Neveriheless be OPTA Commission was unplessantly surprised 1o note that some VolP providers had
omitied fo inform their customers beforehand of this potentisl probdem and, according to the customsers
wiho expenenced this problem, had bksft the customers io sort cut the probiem themselves. In the case
of non-functoning alarm diallers, the OFTA Commission deemed thés irmesponsible in the light of the
safely and health risks.

The standpoini of the OPTA Commission with regard to DTMF is therefore as folbows:

DOTMAF is a facility which makes it possible o consume added-value services and is possibly important
o cartain categories of end users. A provider of publicly avsilable telephone services must support
DOTMAF and. if relevant. musi draw the altention of is pobential customers emphatically and explicily to

'¥ Cemcree im Relation o Unbeersal Serdoes ond the Imfsnesis of End Lsess |Emsiud iriversede olensherianing en
ainopehnsfershaiangan [Bude ], Meiferianos Sl of Acts ond Decrsas: 20048 Mo 2303,
= OTMF: Dl Ters Rull-Framency.
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any limitations with regard io the operation of cerlain peripheral equipment, in comparison to circuit-
switched nebworks, prior io entering into the agreemeant.

Applications for exempbion from this obligation will be asseseed on a case-by-case basis. The OPTA
Commission will exercise considerable resiraint in granting exemptions.

This standpoint of the OPTA Commission was confirmed by several of the respondents to the second
consiltation. One of them siated that § considered if to be inconcsivable that a prowider should not
support OTMF, since this would render many applcations noperable.

With regard to the providers’ obligations to provide information on the applicable tariffs and conditions,
the OPTA Commission seas no reason to grant exemptions. The OPTA Commission is a strong
proponent of transparency with regard to the products and services offered by providers becauss this
i5 in the interests of end users. Any applications for exemptions from this obligation will b2 assessed on
& case-by-case basis.

Standpoint of the OPTA Commission
i The obligations pursuant fo section 7.3 of the Telecommunicatons Act sleo apply to the
providers of VolP sarvicas which mest the definition of a publicly avadable telephone service.

Section 7.4 of the Telecommunications Act governs the publication of reports on the guality of
service provision by suppliers of publicly available telephone services at a fixed location.

The genaral purpart of the responses during the firet consultation in relation o the obligation fo draw up
guality reports and to maks these available was negabive. Firstly, it was argued that this provision is
techmnically obsolets with regard te VolP services because it assumes a circuit-swilched emdronmeant
The obligations, such as the time reguired before obtsining a dislling tone, which are the subject of the
reparts, can apparently not be measured in 8 VolP environment. The concept of 8 telephone operator
was also regarded as obsolete.®" VolP providers stated that they will not provide services which make
use of telephane oparators. In addition. VolP voice services are increasingly separated fram the
network throwgh which these services are provided, 5o that providers only have Emied influence on the
quality of the services. In additicn, not all hardware used o provide services uses the funclionality
which is required to comply with the quality reporting crileris. Finally, in the opinion of the markedl
parties, the OPTA Commission misi provide more clandy with regard 1o the specific purpose of thiz
saction.

The OPTA Commission agrees with many of the issues refered to by the market parties.

The purport of section 7.4 is that the providers of a publicly available telephone service at a fixed
locabon must publish cerain information annually with regard fo the quality of the senvicas which they

“EEEHEHI?#HH‘HTMMMMMIEHHEUMH Senvioe Directhve, Ko 200E22EC. In this
annex, stxdards ans = for the walfing ime bedore a caler is connecled B0 a leisphone ooersar.
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provide.™ The majority of VolIP providers offer services which meet the definition of & publicly availsbls
telephone senvice provided from a fixed location. This obligation therefore also applies to them,

The aim of the obligaticn is, on the one hand, to increase insight mto the continuity and integniy of the
fixed telephone network in relafion fo the Universal Service obligation {"the ielephone must function™). =
On the other hand, thie obligation makes it possible for end users to select a feleghone service
provider {partly) on the basis of a quality comparison. This appears to be seldom the case at present.
The existing websites which compars ielecommunicaton services limit themselves primarily to tariff
COMpPAansons.

The obligations purswant o ssclion 7.4 of the Telecommunications Act do not apply &t present to
C{P)5 providers™ because services offered by means of C{P)S do not comply with the definition of a
publicly available telephone service. ARer all ondy onginating calls can be made using C{P}5.

In 2004, af the time thal the oblgation was introduced, C{P)S =iilf played a major role. Since the

C{P)5 prowiders were not obliged to publish information on the quslity of the services they provided,
the OPTA Commession decided not io impose this obligation on Vol providers and other telephone
providers. This was done to iimit e administrative burden and slso because the OPTA Commission
considerad i/ 1o be of litlle use to require transparency from several providers, while other major partss
wiere not reguired to make an efford bo provide such fransparancy.

Since 2004 the market share of Vol has increased considerably, while the market ehare of C{P)S has
declined sharply. Formally, all providers of publicly available telephone services from a fixed location
are sill required fo supply the OPTA Commission annually wilh information on the quality which they
provide. The guality standards described in the Act, however, are based on the nine ETS] parameters
contained in Annex || of Directive Mo, 2002/22/EC. These parameters are based on 'old’ circuit-
switched telephony and appear to be partially obsolete in the context of packet-switched telephony. For
this reason, and 50 as not to increase the administrative burden on companies unnecsssardy, the
OPTA Commigsion has not taken action againat islephone service providers to enforce the reporiing
obligaton.

Once again,™ the OPTA Commission wishes to-emphasise that precisely in the case of VolP services
there are many gualiy differences which are discemible to end users. For instance, some VolP
senvicas offer sound guality which is noticeably inferior to PSTH and which sometimes also includes
irritating echoes. The stability of the connection is also not always of a level to which end users are
accusiomed whan using PSTH. However, there are also WolP services which offer a level of quality
which is comparable to that of PETH in daily use. The OPTA Commission would welcome it if these
differences, which are wery relewant to end ussrs, can be made transparent by means of quality
indicators.

= This cigaton applies 1o providers which provide HEs senioe o longer than one year,

2 Tz part of the colgadion fherefore focuses oriy on SN, the provder of the Universal Serdoe.
* cypys: Carer Belecl andior Carrier Pre-Selsol)

= Spm e cisoumsion of ssclion 7.1 of the Telscommuricatons Act
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The 3FTA Commission has raised the matier of obsolele quality standards withi the Ministry of
Economic Affairs. The Ministry is curmently invesligating whether and, if so, how the underlying scheme
can be applied to generate up-io-date comparative information on telecommunications providers and
the qualify indicators that can be used for this.

Duwring the second consultation, one respondent noted that the quality indicators and the way in which
they are published are such that a proper comparison betwesn the vamous providers is guaranteed and
and users are given a detailed piclure of the gualdly charactenstics of the various providers. The am of
this is o avoid 'naming and shaming'- The OPTA Commission endorses this standpoint.

Standpoint of the OPTA Commission

6. The obligations contsined in section 7.4 of the Communications Act alsc apply, in principls, to
{he providers of WolP services which comply with the definition of a publicly avaiable telephons
service and in relation to which mobiity during the call is limited. Until there s more clanty
about the guality standards to be applied, the OPTA Commission will exercies restraint with
regard io the enforcement of the respective obligations.

Section 7.6 of the Telecommunications Act governs the access of end users to subscribar
information services.

In thie 2004 consultation, several providers stated that providing access to a telaphone operator &nd a
subscrber information service is difficult to implement. The obligation to provide access to a telephone
operator was experenced &8 very burdensome, supsrfluous and disproportionate. According to the
respondents, access to the telephane directory is a generally aveilable sanice which can be accessed
using the Intermel conneciion used io provide the telephone =service. For this reason, i was not
necessary, according to the respondents, for individual providers of telephone services o offer a
subscnber information service themsalves. Howsever, they did express the wish that the providers of
VolP senvices should be required to provide telephone number data io the providers of directony
senvices to makse the publication of telephone direciorss possible.

Firstly, the OFTA Commissicn notes that the obfigation purswant o section 7.6 only applies 1o
providers of publicly available telephone networks and telephone services and nof 1o providers of
publicly available electronic communication services in general. The OPTA Commission is of the
opinian that the term “telephone operatos” in this section s rather confusing. The function which a
telephone operator must perform within this framework i2 not apparent, neither from the Act nor from
the Explanatory Memorandum. Within the contexd of this section, the OPTA Commission concludes,
howewer, that the subscriber information service must be accessible by calling 8 physical person (the
telephone operator) in order to abtain information (subscriber nformation). Such serices are currently
offered by numerous parties, so that the provision of swch services may be qualified as ample. The
CPTA Commission envisages no protdems with regard fo this obligation since there are various
providars on the market which provide this subescriber information service. It is therefore sufficient for
WolP providers fo make @ possible to dial the numbers of thess subscriber information services,

Duwring the second consultston, one of the respondents stated that it deemed it desirable that all the
suppliers be obfiged to grani their end-ussrs access to the Universal Service provider's subscnber
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information service. Since this = not a stetutory obligation, the OPTA Commission can onfy take
cognizance of this wish,

Standpoint of the OPTA Commission

T Providars of VolP senices. which comply with the definition of publicly avaiable telephone
saqvices, are subject to the obligations contained in section 7.6 of the Telecommunications Act.
In additeon, in the OPTA Commission's oginion, it is not necessary that they operale a
subscrber information service themselves or that that thay employ telephone operators.

Section 7.7 of the Telecommunications Act™ governs the obligation to provide consumers with
the possibility of calling emergency numbers.

The Telecommunicatbons Act stipulates that every provider of a publicly avaisble telaphone network or
& publicly available telephone service must make it possible to dial 112, This therefore also apples to
the providers of VolP services which comply with the definition of a publicly avadable telephone
sarvice. Ensuring that the emergency number 112 can be dialled is not gensrally regarded as & major
problem by those parties which responded fo the conswltation.

The Telecommunications Act does not make it obligatory bo route calls to the nearest emergency
cantre. In consultation beteesn the Ministry of the Inlesor and Kingdom Relations (BEZK} and the OPTA
Commission an this matter, the Ministry, as the main party responsible for this, informed OPTA, that
providers who do not know or do not know for certain where their end-users are kocated, for instance in
the case of 3 nomadic service, may roule emengency calls to the national emergency centre in
Orisbangen.

Dwring the second consultation round, the issue as to where an emergency call should be routed if a
nomadic subscriber calls 112 from a foreign country was raised. The queston reised was wheather the
call showld be routed to the nearest forsign emergency cenfre or to the emergency centre in
DOriebergen. The OPTA Commission shares the ERG's standpoint that if it is technically possible the
emergency call should be routed to the nearasi emergency centre, which, in other words, ks located in
ihe foredgn country. As is stated above, howewer, the Telecommunications Act does not include any
obligatsons in this regard.

Diwring the second consultation round, the question was also raised as to how emergency calls showid
be routed to the emeargency centre. The OPTA Commission notes that it has assigned the number 112
to KPN. Providers will therefore have to enter into interconneciion agresments with KPH. KPM =
obliged o take responsibifity for the further routing of the 112 calls to the emergency centre.

The OFTA Commission shares ERG's standpoint that emergency calls should be given the highest
priorty, quality and availability that is technically possible.

’mnhmmmmmuummmmm [Z) off sesciion 7.7 (s section 151 of the
Tefecormmurications Act)
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In the cass of the regular PSTH service, the power supply to the connecting ielephone line ensures
that the tefephone at the cuslomed's location always works, even if there is @ power failure &l this
location. This is not the cass with regard o VolP. This imitation. howewver, also applies to ISDN, the
use of DECT telephonss and in the case of GSM (a flat battery), which have already been used fora
considerable time. Apparently this fimitation hes not been considerad to be insurmountable in prastice.
The DPTA Commission sees no necessity for the time being to require the providers of VolP services
to take measures 1o deal with power failures.

In ite plans for the revision of the European Framework, the EC has announced that it infends to
exlend the obligation o maks il possible to dial the emergency number (o all providers which offer the
pubfic the possibility of making calis from felephone numbears from the numbering plan. The recently
published ERG mndpuintﬂ also states that, in the interasts of end users, this should be the siuation
in the future. Despite the fact that the siatufory obligabon does not apply at present, the OPTA
Commission would welcome an infiative by such providers to make it possible for their end-users to
call the emeargency number.

Standpoints of the OPTA Commission

E. Providers of WolP senvices, which comply with the definition of a publicly avadable telephone
sarvica, must make # possible to call 112. The OPTA Commission would welcome an inifiative
by the providers of VolP semvices, which do not comply with the definition of a publicly available
telephone senvice, but which do make it possibls o make calls from felephons numbers from
the numbenng plan, to make it possible to dial 112.

4. The OPTA Commission doss not consider it a requirement for the time being that the providers
of ViolP services iake special measures to guaraniees the operation of the sarvice in the event
of a power failure.

In addition, the OFTA Commission notes that it welcomes the European Commission’s andeavour to
harmonise a5 far as possible the oblsgations in relation to 112 access. During the second consultation,
several parties confirmad that this was necessary.

Section 7.8 of the Telecommunications Act governs the drawing up of further rules for the
providers of electronic communication services and networks in relation to consumer
protection.
This section provides the basis for determining further rules. Thase further rules may relats to:

- the publication of information on the applicable tariffs;

- the maxmum tariff that may be charged for a call if the tanff relates to & conlent senvice;

- the crcumstances under which a provider may suspend or terminale the provision of & publichy

svailable electronic commuunication service.

Furher rules have been sat out in the Decres in Relation to Universal Services and the Interests of
End Users [Baslui universels dienstverdening en eindgebruikersbelangen (BUDE}] and in the

e ERG {07T) BErev. See also chapler 8 of this pestion paper.

17




Regulations in Relation to Universal Services and the Interests of End Users [Regeling universsis
dievisiverfaning en eimdgebruikersbalangen (RUDE™]]

With regard to this sechon, one of the respondents to the consultation in 2004 noted that it may prove
to be more difficult 1o enforce this section if the services provided are nomadic.™ The OPTA
Commission do=s not s2e how nomadic use necessarily lmids the possibility of imposing further rules,
nior whare the present rubes could result in problems in relaton to nomadic uss.

The OPTA Commission is therefore of the opinion that enforcement of the provisions in relation to
consumer proteckon is not linked to the concept of nomadic use. The OPTA Commission is of the
opinion that the providers of services which comply with the definition of a publicly availables slectronic
communicalion sarvice andior network must comply with the obligatione contained in the Decres i
Relation to Universal Senices and the Interests of End Users and in the Regulations in Relation to
Universsl Services and the Interasts of End Usars. The OPTA Commission therefore sees no reason
for a generic exemption from this obligation.

Standpoint of the OPTA Commission

0. The present rules and any further rules to be imposed in the future, a5 referred to in secton 7.8
of the Telecommunications Act, slso apply. in principle, to VolP services which comply with the
definition of 8 publicly avaiable elecironic communication service and'or 8 pubbcly available
telephone senvice,

Section 11.2 of the Telecommunications Act governs the duty of care of the providers of
publicly available electronic communication services and networks with regard to the
protection of personal data and the privacy of subscribers and users.

Mo responses fo this section were received durnng the consuftation.

Standpoint of the OPTA Commission

11. The OPTA Commession is of the opinion that the providers of VolP services which comply with
the definition of a pubdicly available elactronic communication service andior a publicly
available telephone service must comply with the obligations shpulated.

* The Docres In Relalion o Univarsal Services and the irenssts of End Uisers [Sesial univenssie denshenanng e
pindpehrRErshalangen (e} and the Reguiations in Reiation io Universal Serdoss and e (nbemsts of End Lisers [Regeing
e densberianing en sindgetnakarsbaliangen (RUDE), oontaining proviskons with regand ko the contents, ouaity and
affordabiify of the Universal Servioe and wih regard to e probection of privacy

= Tz standpoint Is net evpiained i mons detal
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Section 11.3 of the Telecommunications Act governs measures which the providers of publicly
available electronic communication services and networks must take fo guarantee protection of
the parsonal data and privacy of subscribers and users.

With regard to this section, the respondents noted that it musl be taken into account that that senvicss
and networks will usually be separated from each other, a5 & result of which compliance with this
section will be more difficult.

The OPTA Commission is aware of the fact that the providers of services andior networks cannot be
held responsible for obligations in relaton to matters over which they have no control. In the OFTA
Commission's opinion, the section must alea be read in such a way that it focuses on the providers of
both both services and networks and these providars, whether or not they are indspendent of each
othar, each hawve their own obligation fo profect personal data and to protect the privacy of end usars.
With regard bo the way in which the OPTA Commission views this provision, the OPTA Commission
refers to its consultation and the follow-up with regard to the policy rules bassd on this section.

Standpoint of the OPTA Commission

12. Ewven if the provider of the network and the provider of the VolP sarvice, which complies with
the definibon of a publicly aveilable electronic communicabon senice andior a3 publichy
available {elephanse sarvica, are separale, they are both responsible for taking measures o
protect the personal data and to protect the privacy of end users.

Section 11.4 of the Telecommunications Act governs, for instance, the protection of the privacy
of consumers when providing a specified inveice and deactivating call forwarding.

Respondents to the consuliation of 2004 noted that the obligation o provide specified invoices only
apphes (o the provider of the end-user service and nof to the provider of the nebwork. According fo the
regpondents, in some cases providing specified invoices is technically difficult. On the other hand,
specification is ceramly not worthwhile in all cases since in & VolP environment many flat-rate senicas
will b2 provided.

The OFTA Commission notes that this section does noi govemn the provision of specified invoices, buk
rather invoices which are not specified at all or which are only partially specified, for inslance due 1o the
omission of numbers called on the specified invoices. In addition, section 11.4 governs the possibility
wihich a subscriber has to have call forwarding deactiveted easily, where third parties forward calls o
the network connection point wsed by the subscriber . Finally, section 11.4 govemns the possibility of
introducing further rules with regard 1o the protectson of prvacy end choices with regard to the method
of payment by means of an Order-in-Council.

The obligations purswant to section 11.4 are not technology dependeni. in the OPTA Commission's
opinesn. The possibility of enacting Orders-in-Council is in itself atso not technology dependent. With
ragard fo enforcemant. the OPTA Commission therefore saes no reascn o make & distinction between
publicly available electronic communicalion services on the besis of VolP and services based on
reguiar technology.
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Standpoint of the OPTA Commission
13. The obligaticns contained in section 11.4 of the Telecommunications Act wiil also be applied in
full fo the providers of VolP services.

Section 11.5 of the Telecommunications Act governs the retention of traffic data pertaining to
subscribers or users.

Mo substantive responses to this section were received duwring the consultations. The OPTA
Commission sees no reason to adopt a different approach to VolP services.

Standpoint of the OPTA Commission

14. the OPTA Commission is of the opinion that providers which comply with the definition of a
publicly available eleclromic communication service andfor a pubdichy available telephone
sarica must be required to comply with the obligations contained in section 11.5.

Section 11.5a of the Telecommunications Act governs the guaranteeing of privacy in relation to
the processing of location data in respect of subscribers or users by providers of publicly
available electronic communication services and/or networks.

Seweral market parties noted that services which do not use telephone numbers, but rather IP
numbers, for addressing may give rise to problems with regard o the forsarding of location data.

The fimiations mentioned above relate more fo sechon 11,10 {in shor, the forwarding of locabon data
itself} than to secton 11.5a (in short, guarantesing prvacy im relation to the forwarding of data). This
comment slso only applies fo esnvices which do not comply with the definifion of a publicly available
telephone service. & pubdichy available ielephone service, after all, makes use of numbers from the
national numbering plan.

The GPTA Commission is therefore of the opinion that with regard to the enforcement of section 11.5a
thers is no resson o treat VolP providers differantly to providers of circuit-switched telaphone services
or networks. This is seff-avident in so far as these providers comply with the siatutory definiton of a
publcly available slectronic commumication service or, alternatively, network or the definition of a
publicly available {elephone service or, alternatively, network.

Standpoint of the OPTA Commission
158. The ohligations pursuant to section 11.3a also apply to the providers of VolP services or
nmetworks.




Section 11.9 of the Telecommunications Act governs the obligations of suppliers of publichy
awailable electronic communication services and networks which offer number identification as
a service.

The obligation 1o offer facilities such as number blocking and block blocking™ to the consumers of VolP
telephone sernvices is not considered desirable by all providers. It wae stated that this functionality
depends on the peripheral equipment supplied and that the concepts used are ohsolets.

Although the OPTA Commission understands the problem, i is unable to concur with either of the
posibons. From its experence, the DPTA Commissson knows that it may be difficult to realise thess
facities as part of the service or on the network, but that they are fairly easy o incorporate in
peripheral eguipment Ignoring anonymous cafts and blocking cultgoing calls to certain numbers
requires considerable investment in circuit-switched networks, while these facilities can often ba
offered easily in a broadband environment. The end user of the VolP services ususlly also has the
possibility of configuring the paripheral equipment himself using & computer. Tha maore user-fiendly the
configuration, the easier it is for the provider o comply with the obligation. In other words, the OPTA
Commission is of the opinon that the way in which the serices have to be offerad is not descrbed in
the Act and that it is therefors permissible 1o incorporate these senvices in the peripheral squipmeant
and to allow the end user o choose whether to switch thess services on or off.

Dwring the second consultaton. one of the respondents argued that there appeared to be hardly any
demand at all at present for the above-mentoned semvices and that there was therefore no reason io
enforce the above-mentioned obligation. The same respondent also confirmed that there was no
objection to enforcing the obligation since the neceseary functionality can easily be built inlo the
perpheral eqguipmant The OPTA Commission wishes 10 leave the responsibility for the obsarvation
that there does not appear to be any demand with the respondent and concludes that thers is no
objeation to enforcing these obligations. If it is mdeed so that there i no demand for these services,
the OPTA Commission does not expect fo receive any complaints,

Standpoint of the OPTA Commission
16. The chligations pursuant fo section 11.% alsc apply o the providers of YolP services and
metwaorks.

Section 11.10 governs the data which providers are required to forward in relation to 112 calls
[see also the discussion of section 7.7).

Cbligatory funchionalty, as set out in secfion 11.10(1) and (2} of the Telecommunications Act, s also
finked 1o the obfigation which providsrs hawve enable their customers to dial emergency numbers,
pursuant to section 7.7 of the Talecommunications Act. This relstes firstly to forwarding the
subscrber's name, address and place of residence and secondly to the location daia of the caller af
the fime that the emergency call 15 made. it is mportant o make a clear distinction betwesn these two
obligations: the name and addrass data relate {o the identity of the subschber and in the case of circud-
switched fixed telephony generally coincide with the location of the caller at the fime that the

= Biock piocking: e possBity of ersuring that ihe telsnnons does not ring wWhen e subsoriber i calied by an "Snonymous
oaller (someons wio has. bocksd the displaying of his or ber bslepnons rumber.
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emeargency call is made. In the case of mobée {slephony and some forms of nomadic VolP telephony
this is mol the cass.

With regard to the name and address data, section 11.10 (1) of the Telecommunications Act stipulates
that the managers of the emergency number must be provided with thess dafa. In the Metherlands,
these are the police superniendents and the Minister of the Interior and Kingdom Relations, who is the
chiaf of the Mational Police Force (KLPD), which is responsible for the nalional emergency centre in
Driebergen. At least until T Janeary 2005, the managers of the emergency number will not take the
name and address data from providers. Instead of this, they make use of the nama and address data
obtainable from the subscrber information service of the provider of the Universal Service (KPMWL In
ather words, the emergency cenfres only have st their disposad the name and address dats of the
subecribers of providers which have passed on their subscribar data o KPM for inclusion in KPMN's
subscrber information ssrvice.

With regard to the provision of location data, some markei parties have siated that they regard this as
a major problem i relation to nomadic use of VolP. Section 11.10 (2} of the Telecommunications Act
requires providers which can process location data to supply the managers of the emergency numbsr
with these location data. The OPTA Commission is aware of the fact that the cument siate of
technology is not s0 advanced in all cases that all VolP providers can supply location data. However,
the OPTA Commission concurs wilth the ERG's standpoind that location information must accompany
the emergency call m so far as this i technically feasible. This apples at leest to senicas which are
not nomadic.

The ERG has adopied the standpoint that providers ought to make clear to the manager of the
emergency centre whether the emergency call cngnates from a fixed location or from a subscriber who
purchases a nomadic service. This is paricularly relevant to those calls which are not accompanied by
focabon data and whers the emengency centre uses the number to determine the supposed location of
the respective subscriber by mesans of the name and address data. After all, whather a subscriber
purchases a nomadic service or not cannot always be deduced from the subscriber's telephone
number, since the numbering plan alows geogrephical numbers to be used both for fixed telsghony
from a fixed bocation and for nomadic telephony (for instance, geographical numbsrs or 085 numbers)

Although the OPTA Commission shares the ERG's standpoint with regard fo distinguishing bebween
nomadic and non-nomadic services, the managers of the emergency centres have informed the OPTA
Commission that for the ims being they will not be able fo process such informafion. For this reason,
for the time being the OPTA Commission will not request providers to supply the manager of the
emergency centre with information on whather the service which the caller purcheses s oris not of 2
nomadic nature.

DOwring the second consultation, several respondents referred fo the responsibiity of end users in
relation to the use of senices. According to these providers, an end user, who uses & VolP senvice
nomadically and who makes an emergency call must realise that the emergency services may perhaps
not immediately know who he or she is and where he or she is located, certainly if the end user is in a
forsign country. The OPTA Commission endorses this and is of the opinion that this must clearly be
drawn to the attention of end users in the conditions of use and in the wser manuals. Howavar, the



OPTA Commizsion sees no connection bebwesn this and the providers’ obligation ko send locabion data
wilh the emergency call if this is technically possible,

Dwring the second consultation round, market parties stated, as they did in thear response to section
7.7, that # was necessany 1o harmonise the obligations with regard fo the provision of location
information intemationally. The OFTA Commission shares this standpoint. Howewer. it is the Minieter of
the Interior and Kingdom Relabons and the Mmnister of Economic Affairs who can exercise most
influence in this regard.

Standpoints of the OPTA Commission

17. The obligations purseant o section 1110 of the Communicabions Act also apply to tha
prowiders of WolP services which comply with the definition of a publicly available felephons
SETVICE,

18. The providers of VolP senices which comply with the definition of a publicly available
tefephone service, muet provide the managers of the emergency centre with information on
whethar the respective subscriber purchases a nomadic service or not.

14, In =0 far as this is tachnically possible, the provider of 8 VolP service which complies with the
definition of & publicly avadable telephone service, must send location informaton together wilh
the emergency call.

Section 11.12 of the Telecommunications Act governs the possibility of granting exemptions
from certain obligations in certain cases.

Section 112 offers the OPTA Commission the possibilty of granting an exemption in certain cases
from the obligations in relation to call forwarding and number idendification {section 11.4 (1) (b) and
seciion 11.9 up to and including 11.11). Dwring the consultations no responses to this section were
received.

Thae OPTA Commission i gensrally of the opinion that if services comply with the definition of &
publichy avsilable electronic communication service and/or a publicly available telephone service they
musi meet the obigations prescribed for the respectve categonies. The OPTA Commission sees no
reason to grani generic exemplions from cerain obligations. Applcations for exemption will ba
sssessed on their merits on & case-by-case basis.

Standpoint of the OPTA Commission
20. The OPTA Commission sees no reason o grant generic exemptions, as referred bo in section
1112, to VolP providers,

Section 11.13 of the Telecommunications Act governs possible exceptions to compliance with
certain obligations.

Secton 11.13 offers the OPTA Commisséon the possibdity of making exceptions in certain cases with
regard o compliance with the obligations in refation io anonimising the slecommunications traffic and
location data referred o in sections 11.5 and 11.5a, and offering number blocking and block blocking,




pursuant to section 11.9{1). During both consultations, no responsas were received in relation io this
saction.

The OPTA Commission is of the opimion that providers which comply with the definition of a publicly
availabie electronic communication service andfor a publicly available telephone service must comply
with the obligations stipulated. The OPTA Commission sees no reason for making genenc exemptions
to this rule.

Standpoint of the OPTA Commission
21. The OPTA Commission sees no reason fo make generic exceptions, as refarred {0 in section
11.13 of the T‘E|EGI:II'I1I'I’!IJI'Ii:-:‘I-1.iPl_‘k5 Bct, for VolP pru'.'ﬂ:l_srrs.

Section 12.1 obliges the providers of publicly available telephone services or other providers of
publicly available electronic communication services, designated in an Order-in-Council, to
affiliate to & recognized Disputes Committes.

Dwring the consultations, no responses fo this secton were received.

The OPTA Commission is of the opinion that the providers of all services which comply with the
definition of & publicly avadable telephone service or providers of ather electronic communication
services, designaled in an Order-in-Council, must comply with the obligations stipulated. The OPTA
Ciommission sees no obstacies which would prevent Vol providers from complying with this
obligaton.

Standpoint of the OPTA Commission
22 The GPTA Commission i of the opinion that obligatory affiliation fo 8 recognized Disputes
Committee also epplies to the providers of Vol services.

Section 12.9 of the Telecommunications Act governs the resolution by the OPTA Commission
of disputes between consumears and providers.

Dwring the consultstons no responseas 1o this section ware received. The OPTA Commission therefore
sees o reason to freat VolP providers differenily to providers of circuit-switched services or networks.
In addition, in practice the Disputes Commites handles ‘consumer disputes” on behalf of OPTA,

Standpoint of the OPTA Commission
23. The OPTA Commission sees no reason to treat disputes with VolP providers differently fo
disputes with other providers.
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& Europe and the US

Several developments within Europe and the United Siates are discussed very gensrally here, in 5o far
as they are relevant to this position papsr.

Europe

On 11 February 20035, the Ewropean Commission stated that it would not actively regulate YolP. This
can be explained partly by the fact that little experence had been acquired in relation to VolP semices.
In the meantime. most of the European Member States have introduced some form of regulation of
WolP. In most cases, the regulation has been made indepandent on the technobogy as far as possible.

The OFTA Commission has found support in this for its endeavour to make as little distinction as
possible on the basis of technology to ensure that there i no reason fo regulate VolP differently to
asnalogue, circuit-switched telephone services. Afier all, in the OFTA Commission's opinion, 8 caufious
appraach may not be allowed to result in discriminatory action against new technologies. Allhough the
OPTA Commission is awars of the fact that the developmeant of VolP must be encouraged, this does
not mean that VolP may be free of regulation. Where it can be determined objectively, in 8 legal senss,
that a service compes with the definition of & publicty available electronic communication senice ora
publicly available telephone semvice, the regulatony regime comesponding 1o the respective regulaled
sarvice is epplicable.

In Dacambear 2007 . the ERG published a common standpoint in relation to VolP (ERG (07) 56rav2).
This document corresponds generally with the present practics in the Metherdands and in most
European countries. OPTA intends to adhere fo this common slandpoint as {ar as possible. The
contents of the present position paper correspand to the contants of the commaon standpoint adopted
by the ERG. The ERG intends to draw up an action plan 1o bring sbout harmonissbon in the regulation
of ViolP services.

Al present, the EC is working on a new Universal Service Directive which will eliminate a circular
argument in the definition of publicly svailable voice telephony. After all. in the present definiticn,
offering 112 access is, on the one hand. a crterion for designating & service as a publicly availabls
tefephone sarvice and, on the other hand, i is an obligation of publcly availabée lelephone servicas, In
other words, 8 service is noft a publicly availabbe elephone service if it does not offer access 1o 112, but
if 8 service i3 a publicly availabls telephone service. 112 access is an obligation. Thie circular argument
gives VolP providers an incentive fo block 112 access. If d does so, the provider is after all not required
1o comply with the obligations applicable to providers of publicly aveilable |slephone senvices (including
112 sccess). The definition of a publicly avaiable telephone service in the Telecommunications Act
does nof lmclude this circular argument. The standpoint of the OPTA Commission is therefore
consisient with the definition of 3 publicly avaisble telephone saervice in the Telecommunicabons Ao
and is also expeciad o be consistant wilh the definifion in the new Universal Service Directive.

United States

The Federal Communications Commission (FCC) in the Uniled States also imposss all obligations
relating fo emergency numbers on VolP providers. It seems as if the cbsiacles fo enabling VolP



providers in the Netherlands to comply with the 112 obligations will be eliminated in the foreseeable
futurs. If this iz the case, in principle the OPTA Commission sess no obstacls to putting Vol P providers
and providers of circuit-switched voice telephony services in the Metherlands on the same footing.

T Conclusions

In the light of the above, the OPTA Commission adheres to its approach, set out in the consultaton
document of October 2004, with regard to the relationship between end users and providers. In brief,
the standpoint of the OPTA Commiesion is 83 follows: § 8 service compliss with the definilion of &
publicly available ielephone service andior a publicly available electronic communication service, in
terms of the Telecommumnications Act, the provider of this ssrvice is reguired, in principle, to comply
with all the obligations associatad with this by the Act. The OPTA Commizsion will axercize
considerable restraint in granting exempfions or in making excepbons.

Technology independence is and remeins the point of departure for regulation. Following the
consultations of 2004 and 2008 and on the basis of reguiatory practice, the OPTA Commission has
received valuabde information which hes mads it pozsible to sxercise tailor-made regulation in thoss
cases where the Telecommunications Act makes iechnology independence difficult. In such cases, it is
perfaps appropriate, if statutary cpporiunities exist for this, 1o make exceplions or to make i possible
to apply a practical solufion on the basis of a balanced reading of the Act, without prejudicing the
classical telephone services and networks and without favouring the new senvices and networks. The
OPTA Commissicn will assess this on a case-by-case basis.

The standpoinis of the OPTA Commission have been repested below once again:

1. The genenc obBgation in accordance with section 410 of the Telscommunications Act to offer
number portability applies in full for the providers of services which comply with the definition of
electronic commumnication service and which apply numbers from the national numbering plan. This
gleo applies to the maximum consumer aniff of € 10, The OPTA Commission sees no reason io
make an axception in this regard for VolP based services.

2. In the opinion of the OPTA Commission, the obfsgations, n accordance with section 6.5 of the
Telecommunications Acl. with ragard to the possibility of making calls o and receiving cals from
other countries, also apply fo the providers of VolP nebtworks and VolP =services which comply with
the definition of a8 publicly available telephone sarvice,

3. The OPTA Commission is of the opinion that the oblEgationz contained in secton 7.1 of the
Telecommunications Act with regard to information which must be issued to the subscriber bafore
entering inlo an agreement, also apply, in principle, {0 the providers of YolP senices which comply
with the definition of a publicly available ebecironic communication service or-a publicly available
tetephone service. In ite regulatony activities, the OPTA Commission will 1ake into account the fact
that at present interpratation problems may anse with regard to information pertaining to the guality
of these services.

4. The OPTA Commission is of the opinion that the providers of VolP services, which comply with the
definition of a publicly avaiable slectronic communication service, are bound by the obligations
slipulated in accordance with section 7.2 of the Telecommunications Act in relation to the
procedure 1o be followed | the agreement with the subscriber is amended.
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Section 7.3 of the Telecommunications Act govemns, on the one hand, the publcation by the
prowidess of publicly availabls {elephone senvices of information with regard to the tariffs and
conditions applicable fo the use of the services and, on the other hand, with regard to the provision
of addibonal facilibes which may be relevant 1o end users. Thess obligations also apply o the
providers of VolP services, which comply with the definition of a publicly avadable telephone
SEMVICE,

The obligations pursuant fo section 7.4 of the Telecommunications Act in relation o reporing on
the guality of services also apply. in principle, to the providers of WolP services which comply with
the definition of a publicly available telephone service and the mobidlity of which during the call i
limited. Until there is more clarty about the guality standards to be applied. the OPTA Commission
will axercise restraint in enforcing the respective obligations.

The providers of VolP servicas, which comply with the definition of a publicty available telephone
semnvice, are bownd by the obligations contained in secton 7.6 of the Telscommunications Act in
relation to the access of end users to the subscriber information servica. In addiion, in the opinion
of the OPTA Commission, it &5 not necessary that they operate a subscriber information samnvice
themsaives or even that they employ telephone operators.

In accardance with section 7.7 of the Telecommumnications Act, the providers of VolP senices
wihich comply with the definition of a publicly available iefephone service must enable dialing 112.
The OPTA Commission woukd welcome i if providers of YolP senvices, which do not comply with
the definition of a pubficly available telephone service, but which do make it possible o make
ariginating calls from tefephone numbers from the numbering plan, wers to make # possible to dial
112.

The DPTA Commission does nol consider it & requirement for the time being that WolP providers
take spacial measuras to guarantes the operation of the service in the event of a power failure.
Section 7.8 of the Telecommunicabions Act govems the drawing up of further rules for providers of
electronic communication senvices and networks with regard to consumer protection. The present
rules and possibly further rules to be drawn up in the future, as refamed to In section 7.8 of the
Telecommunications Act, alec-apply in principls to the providers of VolP sarvices, which comply
with the definition of a publicly available elscironic communication service and'or 8 pubfichy
availabie telephone servica.

Section 11.2 of the Telecommunications Act govemns the duly of care of providers of cumentiy
available electronic communication services and networks with regard io the protecton of personal
dats and the privacy of the subscribers and wsers, The OPTA Commission is of the opinion that the
providers of WolP senices. which comply with the definition of a publicly avadable electronic
communication senvice and/or a publicly avadable telephone service, must comply with all the
cbligations shipulated.,

Section 11.3 of the Telecommunications Act governs measures which the providers of publechy
available electronic communication services and networks must take to guarantes protection of the
personal deta and privecy of subscnbers and users. In the opinion of the OPTA Comméssion, in the
casa of a VolP sennce, which complies with the definition of 8 pubficly availabie elactronic
communication service and'or a publicly avaidable telephone service. if the provider of the network
and the provider of the service are saparate, both are responsible for taking measures to protect
the personal data and to prodect the privacy of subscnbers and usars.

Secton 11.4 of the Telecommunications Act gowems, for instance, the protection of the privacy of
consumsars in relation to the provision of & specified invoice and the deactvation of call forwarding.
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These obligations will also appfy in full io the providers of VoIP seraces which comply with the
definition of a publicly available elecironic communication service andior & publicly available
tefephone sanvice.

The OPTA Commission i5 of the opinion that providers of services, which comply with the definition
of a publicty available electronic communication service and/or a publicly available telephone
sanice, must comply with the obligations contained in section 11.5 of the Telecommunications Act
in relation to the retention of telecommunications trafiic data.

The obligations pursuant fo section 11.5a, in relation to guaraniesing the subscriber's pavacy, also
apply to the providers of VolP services or networks that comply with the definition of publichy
available electronic communication sarvices andfor networks.

The obligations pursuant to section 11.9 in respecl of providers which offer number identification,
sleo apply to the providers of VolP services and networks. This relates o offering facilities such as
number biocking and block blocking.

The obligations pursuant to section 11.10 of the Telecommunications Acl, in respect of tha
forwarding of information in relation io 112 calls, also apply 1o the providers of WolP services. which
comply with the definition of publicky available telephone services.

The providers of VolP sarvices which comply with the definition of publicly available telephone
sarvicas, musi provide the managers of the emergency centre with information on whather the
respectve subscriber has purchesed 5 nomadic senvice or not.

In &0 far as this is tachnically possible, the provider of 8 VolP service which complias with the
definition of publicly available telephone services, must provide loceton information togethar with
the emergency call,

Seckon 1112 of the Telecommunications Act governs the possibility of granting an exemption from
certain obligations in cerain cases. The OPTA Commission se&s no reason 1o grant generic
exempbons, as refermad to in section 11.12, to VolP groviders.

Seckon 11.13 of the Telscommunecations fct governs the possibie exceplions in relation io
comphiance with ceriain obligations. The OPTA Commission sees no reason fo make genenc
excaptions, as referred to in section 11.13 of the Telscommurications Act, for VolP providers.

. The OPFTA Commission is of the opinion thal pursuant o section 12.1 of the Telecommunications

Act, the obligatory affiliaton to a recognized Disputes Commities also applies to the providers of
VoIP sennces.

Section 12.0 of the Telecommunications Act govems the resoufion by the OPTA Commission of
disputes between consumears and providers, The OPTA Commission sees no reascn fo reat
disputes mvohing VolP providers differently to dispuies involving other providers.

Thae OPTA Commission & of the opinion that the abowe approach will result in the further development
of a waried offering of VolP sgrvices on the market, which will do jusiice to the capabilibes and
limitations of the providers. The OPTA Commission's aim is o ensure that as the marke! matures
further the providers do not experience unnecessary obsiacles as a result of regulations which obstruct
these developmeants and that they can create opporunities which are beneficial io the markel and
COMEUMETS.



Addendum 1 The various types of VoIP

In the 2004 consultation document, the OPTA Commission made a distincfion between five types of
WolP. For your information, the respective text is once again included.

“Af present, the OPTA Commission disiinguishes belween five calegonas of packel-awitched
communication and slephone senvices. [...]

T — Carrer for infernal uss:

The main mebworks of many lelscommunicaiion prowiders have made use of 1P for many years fo
transmut vorce felephony through the network. Almost all the nebwork operaiors make usze of this.
This is mot 8 publicly available felsphone service or a publicly available elecironic commumication
senvice because a senvice i5 not offered. I it can be said that 5 service iz cifersd. the senvice iz nol
g public service becawsa it is not svailahis to the pubfic.

2 - VolF in corporate nefworks:

Companies use YolP fo make calls within their companies (and swven befwsen vanous sides]. The
corparate networks may ke connecled fo the public isfephons nedwork fhough a so-called
"patewsy” (an apparatus which can convert analogque felephons signals into (P dafa and vice versa)
to make it possible fo make owlzside callz. As was mentioned in the previous paragraph. this iz alzo
mat 8 publicly avaiable felephonre senvice ov 8 publicly avaidable electronic communication senvice.

3 - infermnet lelephony from PC o PC:

Uzing software, volce connections can be set up soross the nternel. The destinations which can be
called are Imifed (they cannot be disled from fixed or mobile telephone numbers). The recipient of
the call must maks use of cerain software, otherwiss commurication is not possible. The
cormmection is nol managed. bt is a “kest effort”™ service. The shbility fo be dialled does mof depend
an (geographicall telephone numbers. Seting up a ceil i3 free of charge. | is not possibie fio be
called automatically on an Intemst tslephons by users with & fixed fefephone ling. Thiz doss mol
appear to be a publicly svailalie elecironic commurnication senice, nor 8 publicly svaiabls
teisphons service, in ferms of zaciion gl or, alismatively, (x) of the Telecommunicadions Ac,
becauss & senvice is nof provided by & service provider. The fransmission of the comminicalion is
mod facilifated by a sendice provider, but by peerto-peer soffware downlosded by end uzers
themselves. Examples of internet teisphony from one PC to another PC are Skype”' and Microsoff
Mezzengsr,

4 - IF telephomny:

In order o purchass 8 service such as this, & broadband Infemet connection is regquirsd, offen in
combinafion with addiional equipment (g hox which is connecied fo the broadband connection and
to which an analogue tefephone can be connesied]. 5o that nol &l lelsphones have lo be replaced.
The perpheral eguipment [..], which 2 mecessary o make a felephone call pozsible, can be

il Skype racamily munoned SkypsiCut, a servioe which may &l swilhin the defirition of a pusich awaflable sfecironic
camruricalion sansce. Decause woios iehephony senaces are provided (RHD- ey sk comiskynecus himils



connechsd to any srhilrary point on the internet. The latler charachenstic is a8 considerabls
advaniage of IF felephony. The lefephone number is linked to he apparafus, 5o that the user can
be reached at any point &t the same lelephone number, provided the user iz connecied fo a
{broadband] Intermat conneciion. In Ausiralia, for insfance, the user cowld be called on a 070
telsphons number (The Hagus) &t the kocal tanff [proswided the caller is locafed in The Hagusl or at
the lonmg-diztznce tanff (if the caller is locafed in the Netherlandsz, bf outzide the region of The
Hague). PETN numbers can also be aialied. Calls are sefifed per minwte, but cals fo subscribers of
the same providss are oflen free of charge. Thess senices are regarded by the DPTA Commission
aa 8 publicly svailable telephone sarvica, in farms of section 1{x) of the Telecommunications Act
The OPTA Commizssion is of the opinion that i is suthornsed fo regulale such senvices becauss a
zervice is made avadable to the pubiic for receiving and making celfz. for which lanffs are charged.
Examples of such providers are Pilmo amd Nei2FPhane.

53— VolIP on top of the brosdbhand ssnvice:

If 8 consumer purchases a DEL connechion. & fslsphone service s provided &t 8 smaill additional
cost. This is wseally Voice over DL From a techmcal point of view, this senvice iz different fo IP
telaphony [dus fo the wse of a differsnt profocol lsper), as a result of which the nomadic aspect of IF
teisphony is nof built into the WolSL service. in confrast fo IP lelephony, the telsphone number is
linked to the physical telephome fine and cannot be relocated. KPN's YoD'5L senvice is an example
of this. This is also & publicly svailable fefaphone zenice becausge the senice can be purchased by
anyone and it is possibls do make and fo recens calls.

Vo5l is more simiar o & cigssical felephone ssnvice than P felephony because if doss notl
suppornt mobility. The lelsphons cornechion is iimked fo the fived locabion of the Internsl connection.
In the caze of VoDSL, the telephons number iz part of the netwark, From a technical perspechve,
Vo5l senvices may be regarded ez fixed publicly available felephony, becawse the senvices
provided are in all respects the equivalent of PSTN. OPTA thersfore also treals VolDEL faaff
proposals sabmutted by regulated prowviders in this way.

Obligations

According fo the OPTA Commuzsion, two of the calsgones of packed-switched sernvicas, described
by the OPTA Commission sbove, can be categorised a5 a publicly avaiable efectronic
commurication senvice or 8 lelsphoms senice, namely TP telsphony’ (category 4) and Vol on top
af the broadband sendice’ [calegony 5).°

The above passage, taken verbatim from the 2004 consultation document. i based on the services
actually cfferad on the market at the ttme. For each application of the IP technology, & decision was
taken fo determine whether the application fell within the statufory definition of a publicly avaslable
tedephone service. The OPTA Commission fater came to the realizabion that it was possible to
determine criteria on the basis of the statutory definition, which made the framework independent of
the technodogy applied and the exact services offered on the market. With regerd to fulure services
endlor technologies, these criteria can also be used 10 assess whather they comphy with the definition.
This position paper deals almost exclusively with categones 4, 5 and, in cerain "extendsd’ versions,
services in category 3 of the above list.



