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A	 vision	 needs	 constant	 refinement	 and	 improvement.	

In	the	light	of,	for	instance,	technological	developments,	

research,	new	 legislation	and	market	figures.	This	also	

applies	to	the	vision	of	OPTA,	the	Independent	Post	and	

Telecommunications	 Authority	 of	 the	 Netherlands.	 Our	

Vision	2007	serves	as	the	basis	for	this	one.	In	this	sense,	

Vision	2008	is	a	sequel.	What	has	changed	since	2007?	

A	significant	change	is	our	vision	on	the	postal	market.	

OPTA	has	prepared	itself	to	regulate	the	impending	lib-

eralisation	of	the	postal	market.	Our	Vision	2008	conse-

quently	starts	with	a	look	ahead	at	this	market.

The	regulation	of	the	markets	for	electronic	communica-

tions	still	constitutes	the	majority	of	OPTA’s	work.	As	part	

of	 its	Vision	2008,	OPTA	describes	 the	changes	 it	has	

noted	in	these	markets	and	explains	what	these	mean	for	

its	regulatory	work.	Due	to	ongoing	convergence,	bound-

aries	between	traditional	communications	networks	fade	

away.	As	a	 result,	 the	various	communications	sectors	

and	markets	are	becoming	more	closely	intertwined.	As	

the	sector	specific	regulator	of	these	markets,	OPTA	is	

therefore	increasingly	collaborating	with	other	regulators,	

such	as	the	Agentschap	Telecom	(Radiocommunications	

Agency	Netherlands),	the	Commissariaat	voor	de	Media	

(Dutch	Media	Authority)	and	the	Consumentenautoriteit	

(Consumer	Authority)	in	order	to	secure	competition	and	

trust	in	this	sector	together	so	as	to	benefit	consumers.

As	in	the	past	year,	those	concerned	have	been	able	to	

contribute	 to	 our	 vision,	 because	 OPTA	 wishes	 to	 ex-

amine	how	competition	 is	developing	 together	with	 the	

market	rather	than	from	a	distance.	To	my	delight,	twice	

as	many	parties	have	availed	themselves	of	this	oppor-

tunity	this	year	by	echoing,	supplementing	and	debating	

our	Vision	(or	parts	of	it).	This	has	made	it	possible	for	us	

to	improve	our	Vision.

	

This	Vision	concludes	with	a	list	of	top	priorities	for	2008,	

thereby	enabling	you	to	see	at	a	glance	what	OPTA	will	

be	devoting	 its	energies	to	 in	 the	year	ahead.	After	all,	

a	long-term	vision	can	serve	as	a	guide,	allowing	clear-

ly	defined	steps	 to	be	 taken	 in	 the	current	situation	by	

OPTA,	various	parties	(in	the	market	and	elsewhere)	and	

government.		

Mr C.A. Fonteijn

Chairman of the Commission
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This	Vision	 reflects	OPTA’s	view	of	 the	most	 important	

trends	 and	 developments	 affecting	 competition	 within	

the	communications	sector.	It	consists	of	three	parts:	the	

postal	 market,	 electronic	 communications	 and	 OPTA’s	

regulatory	work.	It	concludes	by	citing	our	top	priorities	

for	2008.	

Our	mission	and	the	strategic	themes	associated	with	it	

serve	as	 the	guideline	 for	 this	Vision.	The	 latter	serves	

as	the	basis	for	our	2008	budget.	It	contains	a	more	de-

tailed	extrapolation	of	our	top	priorities.	Our	budget	sets	

out	 the	 activities	 which	 OPTA	 will	 be	 undertaking	 dur-

ing	that	year	based	on	clearly	defined	operational	tasks.	

You	will	find	the	2008	budget	on	our	website	(Begroting 

2008,	only	available	in	Dutch).

OPTA	 greatly	 appreciates	 the	 contributions	 of	 those	

concerned	and	consequently	consulted	them	about	our	

Vision	2008	during	the	summer.	Some	responses	have	

been	incorporated	into	this	document,	while	others	have	

led	 to	discussions	being	held	with	 the	parties	 involved	

Reading instructions
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and	some	others	have	been	used	as	meaningful	 feed-

back	on	our	work,	for	example,	our	market	analyses.	The	

responses	received	as	part	of	 the	consultations	on	our	

Vision	 have	 been	 incorporated	 into	 a	 Memorandum	 of	

Findings	(Nota van Bevindingen,	only	available	in	Dutch	

on	our	website).	

Publication dates in 2008:

•	 	Publication	Annual Report and Market Monitor 2007:	

May	2008.

•	 Consultation	Vision 2009:	summer	of	2008.

•	 Publication	Vision and budget 2009:	December	2008.

All	of	these	publications	are	provided	free	of	charge	by	

OPTA	(info@opta.nl)	and	may	be	found	on	our	website,		

www.opta.nl,	after	they	have	been	published.

Disclaimer

No	rights	may	be	derived	from	the	contents	of	this	pub-

lication.	This	 publication	 may	 be	 subject	 to	 printing	 or	

typing	errors.		

http://www.opta.nl/
http://www.opta.nl/
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Introduction
OPTA’s Vision 2008 presents a view of the future of the 

electronic communications and postal markets. OPTA, 

being a regulatory authority that intervenes in these 

markets to promote competition, it requires a sound 

long-term vision, if it is to be able to perform its work 

effectively and to ensure that consumers derive maxi-

mum benefits from such competition. In its Vision 2007, 

OPTA has already set out in detail what its views of the 

most important trends and developments affecting com-

petition are within the communications sector. This long-

term vision serves as the basis for OPTA’s Vision 2008, 

because its vision is constantly evolving. In our Vision 

2008, we describe the most important changes since 

our previous Vision 2007, along with our current under-

standing and concrete trends. We have already dealt 

extensively with OPTA’s framework, tasks, mission and 

strategic themes in our Vision 2007. A brief summary is 

presented below.

Framework

OPTA is an autonomous administrative authority and 

enforces the laws and regulations as defined in the Tele-

communications Act, the Postal Act and all relevant Euro-

pean and national regulations. This framework stipulates 

the following three goals for OPTA: to promote competi-

tion to bring about lower prices and greater choice for 

end users, to protect consumers, and to contribute to 

the development of the internal European market. Po-

litical responsibility for OPTA rests upon the Minister of 

Economic Affairs, but OPTA makes its decisions inde-

pendent of political or individual business interests. The 

minister can issue general directions (policy rules) but 

cannot intervene in individual cases.    

Tasks

OPTA’s task may be broken down into three main cat-

egories. First of all, OPTA regulates competition. This 

includes responsibility for conducting market analyses, 

in order to identify parties with significant market power 

and the imposition of remedies on such parties in order 

to prevent anti-competitive behaviour. Monitoring the ac-

cessibility of services and interoperability of communica-

tion facilities among end-users are also included in this 

task. Secondly, OPTA has a duty to protect consumers, 

for example, by removing barriers to switch from provid-

er, increasing transparency and safeguarding privacy, 

and by acting against spam and malware to improve in-

ternet safety. Finally, OPTA establishes prerequisites for 

the communications markets, for example, by managing 

the numbering plans and registering market parties, in-

cluding so-called Trusted Third Parties (TTPs).

Mission and strategic themes 

OPTA presented its revised mission statement in its Vi-

sion 2007: OPTA ensures competition and trust in the 

communications sector in the interests of the consumer. 

The premise applied is ‘mild where possible, strict where 

necessary’ (the principle of proportionality). OPTA focus-

es on deregulation and considers customised solutions 

and flexibility to be paramount. We have translated our 

mission into strategic themes that are determinant for 

the areas of attention in the years ahead. These strate-

gic themes are as follows:

1.  A dynamic and competitive communications sector 

with room for innovation and investment.

2.  Well-informed users, protected against improper be-

haviour and abuse of economic power in the commu-

nications sector.

3.  An efficient regulator that is transparent about its role 

and function in society.  

“OPTA’s vision is constantly evolving.”

� Introduction
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he	market’	is	you	and	me;	it	is	not	just	a	matter	

of	firms	engaged	in	rivalry.	This	means	regu-

lators	need	to	understand	consumers	too.	As	

a	regulator	it	is	not	a	matter	of	making	markets	right,	it’s	

about	not	getting	 them	wrong.	Markets	are	about	peo-

ple	and	people	can	be	unpredictable.	Be	realistic,	most	

consumers	often	don’t	make	 what	we	 think	of	 as	 sen-

sible	 choices.	 Regulators	 have	 to	 go	 for	 a	 market	 that	

responds	to	consumers.	Understand	how	a	market	func-

tions,	if	it	works,	how	does	it	work?

This	 means	 OPTA	 has	 to	 try	 to	 understand	 consumer	

behavior,	and	not	just	through	focus	groups	and	surveys.	

Research	shows	that	people	aren’t	always	happier	with	

more	choices.	In	a	large	number	of	markets	most	people	

want	to	make	a	simple	decision	and	for	it	to	be	the	right	

one.	Consumers	do	not	always	have	time	to	make	deci-

sions,	to	decide	about	a	different	mobile	provider	for	in-

stance.	I	don’t	even	understand	my	mobile	telephone	bill.	

There	should	not	be	a	possibility	for	mobile	companies	

to	abuse	this	knowledge	of	consumer	behavior!

Regulators	should	ask:	who	 is	 the	marginal	consumer,	

and	 can	 they	 shift	 the	 market?	 Marginal	 consumers	

are	the	consumers	that	change	markets.	If	you	remove	

barriers	 for	 switching	 and	 people	 aren’t	 switching,	 ask	

yourself:	why	aren’t	 they	switching?	 If	companies	have	

the	possibility	to	isolate	the	shifters	by	price	discrimina-

tion	then	regulators	have	to	step	in.	There	are	relatively	

few	markets	where	 the	marginal	consumer	 is	effective.	

For	example,	marginal	consumers	of	music	that	started	

downloading	 made	 a	 difference	 for	 every	 consumer	 in	

that	market.	CD’s	are	cheaper	for	everyone	now!	If	com-

panies	 aren’t	 able	 to	 identify	 the	 marginal	 consumer,	

than	they	aren’t	able	to	price	discriminate.	

Follow	 your	 instinct	 in	 protecting	 consumers	 and	 use	

laws	 as	 a	 basis,	 not	 a	 restriction;	 it	 is	 better	 to	 apolo-

gize	afterwards	than	to	ask	permission	in	advance.	If	a	

regulator	 conducts	 market	 inquiries	 the	 result	 can	 be	

significant,	even	if	you	are	not	legally	able	to	pose	fines,	

because	 you	 influence	 the	 behavior	 of	 market	 parties.	

Talk	to	consumer	organizations,	ask	their	advice	before	

you	test	something,	show	them	results	in	advance	–	get	

them	involved.	This	can	be	the	key	to	be	more	effective	

‘T
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“OPTA has to try and understand 
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for	consumers	and	to	find	a	way	to	shift	consumers.	 In	

the	protection	of	the	consumer	it	is	down	to	the	self-con-

fidence	 of	 the	 regulator.	 A	 regulator	 should	 be	 able	 to	

say:	 “This	 is	 not	 right,	 we	 should	 be	 doing	 something	

about	this”	–	irrespective	of	formal	rules.	

However,	you	have	to	remember	that	as	a	regulator	you	

force	everyone	 to	do	 the	same	 thing.	By	definition	you	

hinder	innovation.	In	a	lot	of	ways	it	is	a	good	thing,	be-

cause	 innovation	–	although	 it	 has	a	positive	 ring	 to	 it	

-	is	not	always	good.	There	is	also	bad	innovation,	if	it	is	

intended	to	rip	off	 the	consumer.	Look	at	new	forms	of	

spam	for	example.	There	has	to	be	a	basic	protection	to	

make	sure	consumers	aren’t	exploited,	 like	 the	 regula-

tion	of	the	terminating	tariffs	stopped	firms	abusing	their	

market	power.	Even	 in	 this	new	world	with	 the	 internet	

and	globalization	 there	 isn’t	a	global	market	benefiting	

consumers.	There	are	still	 restraints,	 like	 import	 tariffs,	

or	 manipulation	 possible	 through	 the	 internet.	 Do	 you	

know	 how	 (price)	 comparisons	 are	 made	 on	 the	 inter-

net?	 Do	 you	 know	how	search	engines	work	and	how	

objective	they	are?			

My	final	advice	 for	OPTA?	Use	your	 imagination.	Look	

at	other	markets,don’t	follow	the	group	thinking	in	an	in-

dustry.	Don’t	have	the	same	notion	about	how	a	market	

functions	as	the	market	parties.	As	a	regulator	you	have	

to	understand	 the	market,	 you	cannot	 stay	out	of	 that.	

But	you	also	have	to	talk	to	mavericks:	seek	those	who	

have	weird	views,	learn	lessons	from	different	markets.	

Those	who	seek	change	have	a	lot	of	enemies.	By	defini-

tion,	regulators	are	not	popular,	because	businesses	are	

benefiting	from	the	present	situation,	you	get	a	lukewarm	

response	from	new	entrants,	and	a	big	group	of	people	

don’t	know	they	like	you.			

“Most consumers don’t even  
know they like OPTA.”

1�Consumer protection
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1. The postal market
The	 Dutch	 postal	 market	 is	 changing.	 Apart	 from	 the	

impact	 of	 electronic	 communications,	 ongoing	 liberali-

sation	 in	Europe	 is	 the	most	 important	motor	changing	

the	dynamics	of	 the	postal	market.	Whilst	 creating	our		

Vision	2007,	the	legal	context	within	which	the	evolution	

of	the	market	and	competition	can	occur	was	still	being	

developed	 at	 the	 time.	With	 the	 Postal	 Act	 that	 is	 cur-

rently	 being	 discussed	 in	 the	 Senate,	 OPTA	 is	 able	 to	

further	develop	its	vision	of	the	postal	market.	

1.1 Deregulation
The	liberalisation	of	the	Dutch	postal	market	scheduled	

for	1	January	2008	represents	a	significant	milestone	for	

the	evolution	of	competition.1	This	will	mark	 the	end	of	

TNT’s	legally	protected	monopoly	on	the	delivery	of	let-

ters	of	up	to	50	grams	and	postal	services	will	also	be	

able	to	start	competing	in	this	segment,	which	will	have	

the	effect	 of	 lower	prices	and	providing	greater	 choice	

to	consumers	and	business	users.	The	European	post-

al	market	will	be	opened	entirely	 in	2011.	A	number	of	

member	 states	 may	 delay	 the	 prescribed	 deregulation	

until	2013	only	in	exceptional	circumstances.	It	is	in	this	

respect	 that	 differences	 are	 beginning	 to	 emerge	 be-

tween	the	national	postal	services	that	are	active	in	the	

European	countries.	On	the	one	hand,	there	are	postal	

services	that	are	ready	for	full	deregulation.	On	the	other	

hand,	there	are	providers	that	are	not	yet	ready	for	this	

and	in	some	cases	are	encountering	difficulties	covering	

the	costs	involved	in	fulfilling	their	universal	service	obli-

gations.	Liberalisation	has	implications	for	competition	at	

the	European,	national	and	local	levels.

1.1.1 Competition at the European level
Once	 full	 liberalisation	 is	 accomplished	 in	 the	 Nether-

lands	 and	 Germany	 in	 2008,	 competition	 will	 intensify	

in	Europe	because	of	the	growing	international	focus	of	

businesses	such	as	TNT,	Deutsche	Post	and	to	a	lesser	

extent	 Britain’s	 Royal	 Mail	 and	 Sweden’s	 Posten.	 The	

Netherlands,	Germany	and	the	United	Kingdom	(UK)	are	

key	markets	given	the	fact	that	these	countries	together	

account	for	half	of	the	European	postal	market	based	on	

the	volume	of	mail.	The	UK	has	been	fully	deregulated	

since	as	early	as	1	January	2006.

TNT	 is	 an	 internationally	 active	 postal	 operator,	 which	

operates	 in	both	 the	UK	and	Germany	as	well	as	Asia	

in	 relation	 to	 post	 and	 express.	 Its	 competitor,	 Deut-

sche	Post,	is	active	in	the	UK	and	Dutch	postal	markets	

through	 SelektMail	 Nederland2	 (hereafter:	 SelektMail).	

Royal	Mail	has	withdrawn	from	the	Dutch	and	German	

postal	markets,	because	it	is	involved	in	professionalis-

ing	 its	 operations	 and	 improving	 efficiency	 in	 order	 to	

retain	its	position	in	its	home	market.	TNT	and	Deutsche	

Post	pursue	 the	same	market	strategy	when	capturing	

international	markets:	 they	develop	 their	own	networks	

and,	where	necessary,	 take	over	market	parties	 to	use	

the	 volume	 of	 their	 required	 customer	 base	 to	 expand	

their	developing	networks.	Some	of	the	capital	which	is	

required	for	this	purpose	is	obtained	through	the	strong	

position	that	they	hold	in	their	home	markets.	It	is	in	this	

way	 that	 fiercer	 competition	 at	 the	 European	 level	 is	

bringing	competitive	pressure	on	the	national	markets.	

1.1.2 Competition at the national level
In	 the	 Netherlands	 there	 are	 three	 parties	 which	 have	

a	network	offering	national	coverage	 for	 the	delivery	of	

addressed	 mail:	 TNT,	 Sandd	 and	 SelektMail.	 Of	 these	

only	TNT,	 the	 dominant	 party	 in	 the	 Dutch	 postal	 mar-

“Liberalisation of the postal market  
leads to lower prices and greater choice 
for the consumer.”

1	 	A	so-called	safety	net	procedure	applies	under	the	terms	of	which,	if	Germany	fails	to	proceed	with	liberalisation	on	1	January	2008,	it	will	also	
be	delayed	in	the	Netherlands.

2	 SelektMail	Nederland	is	a	joint	venture	of	Wegener	and	Deutsche	Post.

OPTA Vision 2008
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ket,	 has	 a	 network	 which	 is	 capable	 of	 delivering	 mail	

within	24	hours.	It	is	anticipated	that	due	to	deregulation	

competition	will	intensify	in	the	face	of	growing	pressure	

on	prices,	which	is	partly	prompted	by	the	buying	power	

(combined	or	otherwise)	of	business	customers.	In	spite	

of	shifting	demand	OPTA	anticipates	that	the	overall	vol-

ume	of	mail	will	remain	stable	in	the	short	term.	The	ex-

tent	to	which	the	parties	will	be	able	to	accommodate	the	

volume	of	mail	within	their	networks,	to	adjust	their	cost	

structure,	 and	 to	 raise	 the	 capital	 required	 to	 continue	

to	 compete	 on	 price	 will	 be	 decisive	 in	 the	 struggle	 to	

secure	market	share.	Such	competition	on	price	has	al-

ready	commenced	in	the	corporate	segment.	At	the	end	

of	2006	TNT	extended	its	operations	through	its	subsidi-

ary,	Netwerk	VSP,3	and	 introduced	a	new	service	offer-

ing	delayed	delivery	of	non-time	critical	addressed	mail	

for	a	 reduced	 fee.	SelektMail	 responded	by	 introducing	

a	similar	affordable	service	into	the	market.	OPTA	antici-

pates	that	new	parties	may	enter	the	market	following	its	

liberalisation.	Given	the	size	of	the	Dutch	postal	market	

and	the	fact	that	there	are	already	three	parties	active	in	

it	offering	a	national	network	 for	addressed	mail,	OPTA	

expects	any	new	entrants	 to	 focus	primarily	on	specific	

or	local	services.	

1.1.3 Competition at the local level
Local	providers	(regional	postal	services)	can	also	ben-

efit	from	deregulation.	Thanks	to	the	dissolution	of	TNT’s	

monopoly	on	letter	deliveries,	it	will	be	possible	for	local	

providers	to	serve	senders	of	smaller	postal	items	within	

a	 limited	 area.	These	 senders	 are	 customers	 active	 in	

the	local	markets,	such	as	small	and	medium-sized	en-

terprises,	clubs	and	societies,	schools,	hospitals	and	lo-

cal	 professionals	 (notaries,	 doctors	 and	 so	 forth).	The	

volume	involved	accounts	for	20%4	of	the	market	for	ad-

dressed	mail	and,	as	such,	represents	a	substantial	seg-

ment	of	the	market.

National	mail	deliveries	based	on	collaboration	between	

local	providers	are	unlikely,	because	it	is	difficult	for	local	

market	parties	to	offer	services	which	can	compete	with	

their	current	national	counterparts.	Thanks	to	their	small	

scale,	flexibility	and	knowledge	of	the	local	market,	small	

market	 parties	 will	 satisfy	 the	 demand	 for	 local	 postal	

deliveries	with	a	 limited	 routing	 time	 (one	 to	 two	days)	

and	reasonable	tariffs.

1.2 Market developments 
Apart	from	the	impending	liberalisation,	the	growing	po-

tential	 of	 and	confidence	 in	electronic	 communications	

are	having	an	impact	on	the	postal	market.	Not	only	with	

regard	 to	 the	 supply	 of	 products	 and	 the	 provision	 of	

services	but	also	the	level	of	competition.	OPTA	has	not-

ed	the	following	two	developments	in	the	postal	market:

•	 the	impact	of	electronic	communications;

•	 increasing	product	differentiation.

1.2.1  Impact of electronic  
communications

With	growing	frequency,	consumers	are	using	text	mes-

saging	 (hereafter:	 SMS)	 and	 e-mail	 for	 personal	 mes-

sages	 instead	of	sending	a	card	or	a	 letter.	The	extent	

to	 and	 speed	 with	 which	 substitution	 with	 electronic	

communications	occurs	partly	depends	on	the	degree	to	

which	traditional	postal	services	can	accommodate	cus-

tomer	requirements	with	regard	to	their	ability	to	provide	

diversity	and	flexibility	at	a	reasonable	price.	As	people	

become	more	accustomed	to	communicating	via	the	in-

ternet	(internet	banking,	electronic	tax	returns	and	com-

3	 	Netwerk	VSP	is	a	full	subsidiary	of	TNT.	It	is	a	network	of	20,000	delivery	people	(at	the	end	of	2006),	who	deliver	unaddressed	mail.
4	 	Based	on	an	estimate	produced	by	EIM	in	a	report	entitled	De postmarkt in 2007: transitie naar een geliberaliseerde markt,	which	was	produced	

on	the	instructions	of	the	Ministry	of	Economic	Affairs	in	September	2005	(www.minez.nl).

“Electronic communication replaces  
mail more and more.”

1� The postal market

OPTA Vision 2008

http://www.minez.nl


« back to contents

« back to contents

municating	 with	 government	 agencies	 through	 DigiD5),	

the	pace	of	electronic	substitution	of	postal	services	will	

increase	 during	 the	 years	 ahead.	 Factors	 which	 affect	

such	 substitution	 include	 the	 confidence	 which	 users	

have	in	safe,	reliable	applications	and	the	development	

of	 user-friendly	 software	 for	 electronic	 mail	 boxes	 and	

signatures.	The	government	is	playing	a	pioneering	role	

in	this	respect.	Such	substitution	mainly	affects	the	cat-

egory	‘light’	mail.	This	part	of	the	volume	of	mail	is	con-

sequently	expected	to	decline.

The	market	 for	 online	 shopping	 is	 continuing	 to	grow.6	

The	bulk	of	internet	sales	involve	delivery	by	post.	As	a	

result,	there	is	a	growing	demand	for	the	actual	receipt	of	

more	sizeable	(heavier)	postal	items,	which	may	or	may	

not	be	combined	with	tracking	&	tracing.7	

It	 is	 unlikely	 that	 electronic	 substitution	 will	 affect	 ad-

dressed	 printed	 matter.	 For	 the	 time	 being	 it	 appears	

that	advertising	in	electronic	form	is	less	effective.	In	ad-

dition,	sending	unsolicited	advertising	e-mail	 (spam)	 to	

consumers	is	prohibited	by	law	and	consequently	busi-

nesses	continue	to	rely	on	postal	services	in	this	respect.	

The	volume	of	addressed	printed	matter	is	expected	to	

remain	stable	or	may	even	increase	slightly.	

1.2.2 Increasing product differentiation
There	is	a	growing	need	for	customised	and	flexible	postal	

services.	 It	 is	already	common	 to	agree	on	delivery	win-

dows	for	package	deliveries	but	this	could	also	increasingly	

apply	to	addressed	mail.	For	example,	in	case	a	customer	

may	require	that	postal	items	are	collected	and	delivered	at	

the	place	that	he	or	the	recipient	requires	during	their	pre-

ferred	delivery	windows.	The	place	of	delivery	could	be	a	

street	address	or	a	temporary	post	office	box	that	has	been	

requested	and	allocated,	for	example,	along	a	motorway,	or	

at	a	supermarket,	petrol	or	train	station,	or	an	airport.

What	is	also	emerging	is	a	growing	demand	for	the	pro-

vision	of	postal	services	offering	added	value	at	a	rea-

sonable	price,	such	as	the	settlement	of	online	financial	

transactions	when	delivery	occurs	at	the	place	and	time	

required	by	 the	 customer.	The	 integration	of	 electronic	

communication	and	the	delivery	of	actual	postal	items	as	

part	of	a	specific	service	occurs	more	often	in	an	effort	

to	accommodate	customer	 requirements.	The	ability	 to	

offer	such	postal	services	at	the	international	level	may	

play	 a	 role	 in	 this	 respect.	 It	 is	 not	 inconceivable	 that	

electronic	postal	market	centres	may	be	established,	at	

which	postal	services	may	be	offered	and	procured	for	

handling	postal	consignments	which	involved	a	custom-

er	opting	for	a	local,	national	or	international	mail	carrier	

offering	a	specific	deal	 in	price,	quality,	and	 its	 routing	

and	delivery	times.

In	addition,	corporate	senders	are	 increasingly	making	

a	distinction	between	addressed	mail	which	needs	to	be	

delivered	the	following	day	(time	critical	mail)	and	non-

time	critical	mail,	which	has	to	be	delivered	on	a	specific	

day	 with	 a	 large	 degree	 of	 reliability,	 but	 in	 respect	 of	

which	 the	 routing	 time	 may	 be	 longer.	 It	 is	 anticipated	

that	the	demand	for	24-hour	mail	will	decline,	once	the	

letter	monopoly	is	abolished	and	consumers	are	able	to	

opt	for	a	longer	routing	time	for	a	lower	price.	Time	criti-

cal	mail	which	needs	 to	be	delivered	 the	 following	day	

or	sooner,	will	include	besides	condolence	cards,	formal	

postal	items	such	as	signed	quotations	and	other	docu-

ments.

5	 	DigiD	stands	for	Digital	Identity	and	is	a	Dutch	system	shared	between	cooperating	governmental	agencies,	allowing	to	digitally	authenticate	the	
identity	of	a	person	who	applies	for	a	transaction	service	via	internet.

6	 	The	online	channel	accounted	for	turnover	of	EUR	1.33	billion	in	the	first	half	of	2006.	This	represents	an	increase	of	25%	compared	with	the	first	
half	of	2005.	Source:	Blauw	research,	Thuiswinkel Markt Monitor 2006-1	(www.thuiswinkel.org).

7	 	Tracking	&	tracing	is	a	logistical	term	which	means	that	it	is	possible	to	ascertain	where	a	product	is	located	within	a	logistical	trajectory	and	what	
part	of	its	route	it	has	already	covered.

“In future consumers will be able to drop 
off their mail at the supermarket.”
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1.3  Regulation of the postal 
market 

Under	the	current	Postal	Act	OPTA’s	duties	consist	pri-

marily	of	 regulating	TNT’s	performance	of	 its	universal	

service	 obligations.	 This	 universal	 service	 guarantees	

the	provision	of	basic	postal	services.	For	example,	this	

entails	 that	 every	 person	 is	 entitled	 to	 have	 a	 postal	

agency	at	his	disposal	within	a	radius	of	five	kilometres	

and	that	domestic	letters	need	to	be	delivered	within	24	

hours.	In	2008	OPTA’s	role	as	a	regulator	of	this	univer-

sal	service	will	be	supplemented	with	market	regulatory	

duties.	 Regulation	 is	 particularly	 important	 during	 the	

early	stages	of	comprehensive	deregulation,	 later	on	 it	

will	be	possible	for	OPTA	to	reduce	its	market	regulation	

gradually.

The	regulation	of	 the	postal	market	differs	 in	part	 from	

that	of	the	telecommunications	markets.	In	the	telecom-

munications	 markets	 OPTA	 may	 impose	 appropriate	

remedies	 on	 parties	 holding	 significant	 market	 power	

based	on	market	analyses	to	actively	promote	competi-

tion	 in	 these	markets.	 In	 the	case	of	 the	postal	market	

these	remedies	are	directly	stipulated	in	the	Postal	Act	

and	are	not	related	to	any	market	analysis	conducted	by	

OPTA.	These	remedies	apply	to	all	market	parties	in	re-

lation	to	their	respective	services.	If	a	dispute	arises	with	

regard	to	any	of	these	remedies,	market	parties	may	ap-

ply	to	OPTA	to	settle	it.

Below	follows	an	outline	of	the	impact	which	the	above-

mentioned	 trends	 and	 developments	 along	 with	 the	

amended	Postal	Act,	will	have	on	its	regulatory	work	in	

the	years	ahead.	Changes	are	anticipated	especially	in	

the	following	areas:	

•	 market	monitoring

•	 extended	authority	to	settle	disputes

•	 	regulation	of	 the	universal	service	 including	assess-

ments	of	the	price	of	postage	stamps

•	 registering	postal	operators

•	 collaborations	with	other	regulatory	authorities.

1.3.1 Market monitoring
OPTA	will	be	monitoring	the	degree	of	competition	and	

the	 operation	 of	 the	 Dutch	 postal	 market	 to	 determine	

whether	comprehensive	deregulation	actually	results	in	

greater	 choice	 and	 fairer	 prices	 for	 consumers.	 Devel-

opments	within	the	European	postal	market	will	also	be	

monitored	by	OPTA.	After	all,	the	extent	to	which	postal	

service	providers	are	able	to	operate	in	the	various	mar-

kets	and	 to	compete	with	each	other,	will	 partly	deter-

mine	the	development	of	sustainable	competition	in	the	

Netherlands.	 By	 no	 later	 than	 one	 year	 after	 the	 new	

Postal	Act	comes	into	force,	OPTA	will	present	a	report	

to	 the	State	secretary	 for	Economic	Affairs	concerning	

the	effectiveness	and	effects	of	granting	access	to	TNT’s	

delivery	network.	In	this	respect	OPTA	will	advice	on	the	

desirability	 of	 promulgating	 additional	 regulations	 gov-

erning	the	conditions	and	tariffs	for	access.	

1.3.2  Extended authority to settle  
disputes

OPTA	has	the	duty	to	settle	any	dispute	arising	between	

postal	operators	concerning	compliance	with	 their	obli-

gations	to	provide	their	respective	services.	This	author-

ity	 will	 be	 extended.	 In	 addition	 to	 existing	 duties	 con-

cerning	 access	 to	 p.o.	 boxes,	 the	 following	 obligations	

will	 apply:	 non-discriminatory	 access	 to	TNT’s	 delivery	

network,	access	to	postcode	systems	for	 the	purposes	

of	delivering	mail	and	providing	mutual	services	in	rela-

tion	to	returned	mail.	The	duty	to	grant	access	will	apply	

to	all	those	nodes	within	the	network	where	TNT	already	

provides	access	to	 its	own	customers	and	subsidiaries	

under	the	same	tariffs	and	conditions.	During	the	transi-

tion	towards	a	competitive	postal	market	 it	 is	 important	

that	 OPTA	 provides	 clarity	 beforehand	 concerning	 the	

manner	in	which	disputes	are	to	be	settled,	for	example	

by	means	of	policy	rules.	

1.3.3 Regulation of the universal service
The	government	will	appoint	a	universal	service	provid-

er	 for	 an	 indefinite	 period	 under	 the	 terms	 of	 the	 new	

Postal	Act.	It	has	indicated	that	it	is	self-evident	that	TNT	

1� The postal market
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will	 serve	 as	 the	 universal	 service	 provider,	 as	 is	 now	

the	case.	OPTA	will	be	monitoring	fees	for	the	universal	

service	and,	 in	so	doing,	will	benefit	 from	 its	expertise	

and	experience	in	relation	to	its	regulation	of	tariffs	in	the	

electronic	communications	markets.	During	the	first	year	

after	 the	 new	 Postal	 Act	 comes	 into	 effect,	 OPTA	 will	

ensure	that	TNT’s	postage	stamp	prices	for	the	universal	

service	 are	 based	 on	 the	 actual	 costs	 involved	 plus	 a	

reasonable	profit.	Based	on	this	a	new	price	cap	will	be	

determined	 for	TNT’s	 postage	 stamp	 prices	 in	 accord-

ance	with	the	consumer	price	index.

Competition	and	electronic	substitution	may	reduce	the	

volume	of	mail	routed	through	TNT’s	network.	This	could	

have	an	effect	on	 the	costs	and	 funding	of	 the	current	

extent	of	the	universal	service	in	the	longer	term,	given	

that	TNT	has	been	appointed	to	provide	this	service.	The	

political	 question	 then	 arises	 as	 to	 what	 basic	 level	 of	

postal	delivery	is	advisable	in	contemporary	society	and	

at	what	price.	

1.3.4 Registration of postal operators
Like	 market	 parties	 in	 the	 electronic	 communications	

sector,	postal	operators	will	be	required	to	register	with	

OPTA	 and	 to	 pay	 a	 fee	 for	 its	 regulatory	 work.	Which	

operators	need	to	register	is	still	to	be	determined	by	the	

legislature	 through	postal	 legislation.	Because	 the	new	

Postal	Act	also	includes	obligations	on	the	part	of	postal	

operators,	such	as	a	complaints	procedure	for	the	send-

ers	and	recipients	of	mail,	and	the	need	to	respect	the	

confidentiality	 of	 mail,	 most	 of	 the	 operators	 will	 have	

dealings	with	 the	 regulatory	authority.	OPTA	will	be	 in-

vestigating	 whether	 the	 postal	 operators	 have	 drafted	

regulations	for	the	purposes	of	these	obligations.	Based	

on	 any	 complaints	 concerning	 non-compliance	 with	

these	obligations,	OPTA	will	then	be	able	to	proceed	with	

enforcement	where	necessary.

1.3.5  Collaborations with other  
regulatory authorities

OPTA	 actively	 seeks	 collaboration	 with	 regulatory	 au-

thorities	 in	 other	 European	 countries	 where	 the	 postal	

market	has	already	been	 liberalised	or	 is	on	 the	verge	

of	being	 liberalised.	 It	does	so	to	coordinate	regulatory	

work	where	possible	or	to	learn	from	each	other,	for	ex-

ample,	in	relation	to	specific	considerations	in	the	case	

of	disputes,	methods	for	the	assessment	of	cost-orient-

ed	systems,	and	the	ways	in	which	the	confidentiality	of	

mail	can	be	secured.	This	collaboration	and	international	

coordination	 of	 regulation	 contributes	 to	 the	 establish-

ment	of	a	level	playing	field.

The	 regulation	 of	 compliance	 with	 those	 obligations	

which	are	supposed	to	contribute	towards	the	proper	op-

eration	 of	 the	 national	 postal	 market	 entail	 that,	 where	

the	state	of	competition	in	the	postal	market	is	disrupted,	

OPTA	will	continue	to	work	together	with	the	Nederlandse		

Mededingingsautoriteit	(Netherlands	Competition	Author-

ity,	hereafter:	NMa)	where	necessary	and	will	exchange	

information	 with	 the	 latter	 based	 on	 their	 collaboration	

protocol.	NMa	will	be	able	to	assess	ex	post	the	extent	to	

which	any	party	holding	a	position	of	power,	such	as	TNT,	

uses	it	 in	an	unacceptable	manner.	This	type	of	regula-

tion	touches	on	and	complements	OPTA’s	ex	ante	regu-

latory	work	with	regard	to	access	to	TNT’s	network	and	

the	fees	charged	for	the	universal	service.		 	

“Postal operators will be able to access 
the network of TNT.”
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“If the former monopolist  
is aggressively using its 
dominant power on the 
postal market, swift action  
is needed.”
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ail	 is	a	unique	product	 in	 the	sense	 that	 it	

has	two	customers:	the	sender	and	the	re-

cipient.	 With	 two	 distinct	 preferences.	The	

sender	 cares	 about	 prices	 and	 service.	 The	 recipient	

wishes	to	receive	mail	as	often	and	as	conveniently	as	

possible.	Also,	 the	mailman	still	 plays	a	 significant	 so-

cial	role	in	the	United	Kingdom	and	probably	also	in	The	

Netherlands.	In	that	respect	innovation	that	lowers	costs	

-which	 will	 please	 the	 sender-	 such	 as	 fewer	 delivery	

times,	longer	walks	to	pick	up	mail,	less	frequent	visits	of	

the	mailman,	will	discontent	recipients.	Within	these	limi-

tations	you	still	see	innovation,	for	example	the	digitisa-

tion	of	mailrooms	where	companies	handle	the	printing,	

handling	and	send	out	of	mailings	for	businesses.			

A	 feature	 of	 the	 postal	 market	 is	 that	 is	 has	 a	 clear	

timetable	 set	 for	 competition.	The	 negotiations	 on	 the	

European	directive	in	Brussels	suggests	that	all	postal	

markets	will	be	open	at	the	latest	by	December	2012.	I	

am	happy	Germany	and	The	Netherlands	are	following	

our	example	by	2008.	The	U.K.	market	has	been	liberal-

ised	since	2006.	In	that	year,	Royal	Mail	stated	that	they	

“improved	service	and	efficiency	-	only	through	competi-

tion”.	Competition	has	provided	British	senders	with	bet-

ter	service	and	 lower	prices.	And	 it	has	not	negatively	

effected	the	universal	postal	service.	I	believe	that	uni-

versal	service	obligations	and	competition	go	hand-in-

hand	because	the	universal	service	benefits	from	an	ef-

ficient	incumbent.	The	universal	service	is	a	cork	on	the	

big	wave	of	business	mail	so	to	speak.	More	innovation	

in	the	business	segment	which	counts	for	90%	of	mail	

sent,	is	beneficial	for	the	universal	service.

With	 regulation,	we	have	 two	distinct	 goals:	 to	protect	

consumers	from	the	dominant	supplier	and	to	introduce	

competition	 that	 is	 effective,	 that	 is	 to	 secure	 a	 level	

playing	field.	With	complete	liberalisation	in	the	Nether-

lands	next	year,	competitors	will	be	able	to	access	the	

network	of	TNT.	In	the	U.K.	this	downstream	access	has	

already	resulted	in	20%	move	of	mail	volumes	to	these	

so-called	 upstream	 consolidators,	 but	 only	 0,5%	 has	

“The value of mail is increasing despite of 
electronic substitution.”

M
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moved	 to	 end-to-end	 distributors.	 In	 The	 Netherlands	

already	1	out	of	10	items	is	delivered	entirely	by	an	al-

ternative	supplier.	In	that	respect	competition	in	Holland	

is	 further	advanced.	Two	main	reasons	for	 this	are	 the	

privatisation	of	TNT	and	 the	exposure	of	TNT	 to	com-

petitors	with	a	network	of	their	own	such	as,	Sandd	and	

Selekt	Mail.	As	I	see	it,	competition	in	the	Netherlands	

so	far	has	resulted	in	an	efficient	incumbent	that	is	re-

sponsive	 to	customer	needs.	That	 is	what	 competition	

is	about.		

The	postal	market	is	a	distinct	market	in	that	it	has	sig-

nificant	 economies	of	 scale.	Secondly,	 it	 is	 not	 capital	

but	labor	intensive.	And	costs	for	an	end-to-end	network	

are	high.	But	there	are	no	sunk	start-up	costs	involved.	

This	has	a	clear	advantage	and	disadvantage:	it	is	easier	

for	new	competitors	to	access	this	market	(compared	to	

the	telecoms	market)	but	also,	if	the	competition	heats	

up	 they	 are	 more	 likely	 to	 give	 up.	 Regulators	 should	

have	 this	 in	 mind	 when	 doing	 their	 job.	 If	 the	 former		

monopolist	 is	 aggressively	 using	 its	 dominant	 power,		

swift	 action	 is	 needed.	 In	 that	 respect	 I	 find	 it	 a	 clear		

advantage	 that	 Postcomm	 has	 significant	 competition	

powers.	In	my	view,	three	things	are	important	for	a	postal		

regulator:	 independence	 from	 government,	 movement	

up	 the	 power	 scale	 where	 the	 authority	 of	 the	 sector	

specific	 regulator	 ends	 and	 the	 competition	 authority	

begins	and,	more	contentious,	the	ability	to	regulate	ac-

cess	 to	 the	 incumbents	 network.	This	 has	 substantial	

benefits	for	the	Dutch	customers	–	even	if	TNT	hates	it.		

It	 is	 not	 only	 liberalisation	 that	 affects	 competition	 on	

this	 market.	 Mail	 is	 competing	 with	 other	 media,	 such	

as	 the	 internet,	TV,	 radio	 on	 one	 hand	 and	 electronic	

substitution	on	the	other.	This	does	not	mean	that	mail	

is	 less	 important,	on	 the	contrary:	 the	value	of	mail	 is	

increasing.	Of	course	people	complain	about	junk	mail,	

just	as	they	do	about	spam,	but	the	response	rate	to	di-

rect	mail	is	massively	higher	than	with	the	internet.	And	

ask	yourself:	which	do	you	prefer?	An	electronic	card	in	

your	email	box,	or	a	handwritten	postcard	delivered	to	

your	door?		

“Royal Mail has improved service and 
efficiency - only through competition.”
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2. Electronic communications
Electronic	 communications	 affect	 the	 manner	 in	 which	

people	work	and	live	together.	The	Netherlands	is	evolv-

ing	into	an	information	society	and	knowledge	economy	

thanks,	 in	part,	 to	 innovation	and	a	dynamic	electronic	

communications	market.	Technological	innovation	in	the	

field	of	 IP	 technology	and	digitisation	 is	generating	dy-

namics	in	sectors	such	as	mobility,	health	care,	education	

and	security.	OPTA	ensures	that	there	is	competition	and	

trust	 in	the	communications	sector	 in	consumers’	 inter-

est.	This	sector	is	driven	by	technological	developments	

which	can	also	enlarge	market	power	of	companies	and	

consequently	 take	advantage	of	consumers.	Thanks	 to	

innovation	 it	 is	 possible	 to	 offer	 communications	 serv-

ices	which	are	increasingly	less	dependent	on	a	specific	

infrastructure.	Networks	are	becoming	 interchangeable	

and	competing	with	each	other,	even	if	they	are	not	each	

other’s	equal	in	technical	terms.

Convergence,	a	development	which	was	dealt	with	ex-

tensively	in	our	Vision	2007,	is	determining	the	behaviour	

of	market	parties	to	a	significant	degree.	First	of	all,	com-

petition	is	getting	more	fierce	as	a	result	of	convergence,	

because	 market	 parties	 are	 moving	 into	 each	 other’s	

markets.	In	addition,	convergence	makes	it	possible	for	

market	players	to	offer	consumers	bundles	of	services.	

Finally,	market	parties	are	 resorting	 to	consolidation	 in	

their	response	to	growing	competition	(or	the	danger	of	

it).	This	 risk	 of	 the	 re-emergence	 of	 monopolisation	 is	

having	an	effect	on	competition.	Promoting	competition	

is	becoming	increasingly	less	straightforward	as	a	result	

of	convergence.

In	addition,	convergence	is	influencing	consumer	behav-

iour.	Consumers	 themselves	decide	on	 the	distribution	

channel	and	equipment	 through	which	 they	wish	 to	re-

ceive	a	service,	and	when.	Also,	the	bundling	of	services	

may	complicate	 the	process	of	 choice	seeing	 that	 it	 is	

more	difficult	to	compare	bundles	with	each	other.	In	ad-

dition,	it	may	not	be	possible	to	cancel	a	specific	service	

that	is	part	of	a	bundle.	Providers	may	attempt	to	prevent	

consumers	 from	 switching	 with	 technical	 and	 adminis-

trative	 aspects,	 for	 example.	 Services	 offered	 through	

IP	networks	make	consumers	vulnerable	 to	unsolicited	

e-mail	(spam)	and	software	(spyware),	and	fraud.	In	ad-

dition	 to	strict	 regulation	and	 investigations	on	the	part	

of	government,	consumers	need	to	learn	how	to	protect	

themselves.	Expertise	of	users	and	trust	in	the	internet	

are	essential	prerequisites	for	its	development.	

2.1 Convergence
Traditional	telephone	and	broadcasting	networks,	those	

belonging	 to	 KPN	 and	 the	 cable	 operators,	 are	 grow-

ing	increasingly	similar	with	regard	to	their	features,	al-

though	they	are	not	each	other’s	equal.	Moreover,	KPN	

is	still	 the	only	market	party	 that	has	a	network	which	

provides	national	coverage.	The	cable	operators	already	

began	 to	provide	 triple	play	several	years	ago	by	also	

offering	telephony	and	internet	services.	The	owners	of	

local	fiber	networks	are	doing	the	same.	It	is	interesting	

to	note	that	some	of	these	local	fiber	networks	offer	ac-

cess	to	service	providers,	although	this	 is	not	secured	

by	means	of	 regulation	but	by	a	client	 (such	as	a	mu-

nicipal	 council	 or	 housing	 association)	 requiring	 open	

access	to	a	new	network.	Providers	can	offer	appealing	

services	to	these	networks	on	the	basis	of	commercial	

negotiations.	Last	year	KPN’s	bundled	range	of	internet	

and	telephony	services	was	introduced	(internetplusbel-

len).	Now	the	battle	for	the	consumer	is	expanding	from	

telephony	to	include	television.	KPN	is	already	offering	

terrestrial	television	services	through	Digitenne	and	in-

teractive	television	services	via	DSL	(formerly	Mine	TV).	

Using	IP	technology	KPN	is	able	to	offer	a	maximum	of	

65%	of	its	connected	homes	television	services	through	

its	present	network	via	DSL.	After	converting	its	network	

“Convergence makes regulation  
of communication markets less  
straight forward.”
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to	ALL	 IP,	KPN	will	be	able	 to	provide	 television	serv-

ices	of	 superior	quality	 featuring	more	programmes	 to	

all	of	its	connections.	In	July	2007	KPN	announced	that	

it	was	reducing	its	fees	for	Digitenne	and	interactive	tel-

evision	 services.	This	 may	 exert	 competitive	 pressure	

on	the	cable	companies	 in	 their	capacity	as	 traditional	

providers	 of	 broadcasting	 services.	 OPTA	 is	 currently	

investigating	whether	this	is	the	case	and	if	so,	to	what	

extent	additional	measures	may	be	required	to	promote	

competition	 in	 the	broadcasting	market	 and	 to	protect	

consumers	if	necessary.	A	key	question	is	whether	ca-

ble	 operators	 enjoy	 such	 advantages	 –	 for	 example,	

because	 they	are	 the	only	ones	who	are	able	 to	offer	

consumers	analogue	 television	–	 that	 they	are	conse-

quently	capable	of	independent	behaviour.	An	example	

of	such	behaviour	is	the	ability	to	raise	fees	or	to	induce	

consumers	to	become	full	customers	(by	offering	them	

broadband	 internet	 access	 and	 telephony	 services	 as	

well)	 without	 their	 competitors	 being	 capable	 of	 re-

sponding	to	this	appropriately.	In	spite	of	ongoing	digiti-

sation	it	does	not	seem	as	though	there	will	be	a	rapid	

decline	in	the	use	of	analogue	television,	with	the	result	

that	these	problems	could	remain	relevant	for	a	lengthy	

period	of	time.

What	 also	 plays	 a	 role	 in	 this	 respect	 is	 the	 extent	 to	

which	competitors	are	able	to	offer	broadcasting	servic-

es	subject	to	similar	conditions	as	cable	operators	(level	

playing	field).	The	factors	that	are	relevant	in	this	context	

are	having	 one’s	 own	 infrastructure,	 the	ability	 to	 offer	

an	 appropriately	 compelling	 range	 of	 TV-programmes	

(and	 to	 procure	 them	 from	 programme	 providers)	 and	

the	need	for	decoders	or	set-top	boxes,	which	constitute	

an	obstacle	to	consumers	wanting	to	switch.

Bundling	causes	markets	to	converge.	This	can	have	an	

effect	on	the	way	in	which	OPTA	defines	markets.	Offers	

of	more	than	two	bundled	services	are	not	as	yet	being	

procured	en	masse	compared	to	individual	services.	For	

the	time	being	substitution	does	not	seem	to	be	occurring	

at	a	 level	 that	would	be	sufficient	 to	 justify	the	definition	

of	a	separate	market	for	bundled	services.	The	European	

framework	also	still	 defines	markets	 for	 individual	prod-

ucts.	This	is	not	to	say	that	OPTA	views	developments	in	

these	product	markets	separately.	On	the	contrary,	when	

it	conducts	market	analyses	for	fixed	telephony	services,	

for	example,	OPTA	also	considers	 the	competitive	pres-

sure	exerted	on	cable	providers	in	connection	with	voice	

over	broadband	(VoB)	and	the	impact	of	bundles.	If	bun-

dled	markets	need	to	be	defined	in	the	future,	OPTA	will	

ask	 the	 European	 Commission	 timely	 to	 devote	 atten-

tion	 to	 this.	 In	 August	 2007	 OPTA’s	 Economic	 Analysis	

Team	 (EAT)	 published	 a	 regulatory	 policy	 note	 entitled	

The Bundle, The Market?,8	which	deals	with	the	implica-

tions	 of	 bundling	 for	 the	 way	 markets	 are	 defined.	 In	 it	

the	EAT	states	that	bundles	can	play	an	important	role	in	

relation	to	competition	but	that	a	separate	market	cannot	

as	yet	be	defined	for	them	at	present.	 In	addition,	when	

it	comes	to	defining	markets,	OPTA	considers	whether	a	

separate	business	market	needs	to	be	defined.	Research9	

conducted	into	the	business	sectors	of	the	telephony	mar-

ket	has	ensured	that	OPTA	will	be	examining	whether	 it	

would	be	appropriate	to	define	a	separate	business	sector	

when	it	performs	any	new	analysis	of	the	retail	markets.	

OPTA	already	draws	such	a	distinction	in	its	analyses	of	

the	broadband	markets	by	separately	defining	a	market	

for	superior	quality	broadband	access,	which	businesses	

use,	and	one	offering	broadband	access	of	inferior	quality	

predominantly	for	consumers.		

Mobile	and	wireless	networks,	such	as	UMTS	and	Wimax	

are	suitable	for	the	provision	of	internet	and	television	serv-

ices.	They	may	be	able	to	compete	with	the	existing	fixed	

networks	in	terms	of	content	in	the	future.	The	release	of	

8	 	See	The Bundle, The Market?,	Regulatory	Policy	Note	No.	5	(www.opta.nl).
9	 See	‘Productmarkten en marktsegmentering bij zakelijke telecommunicatiediensten’	by	Dialogic,	20	April	2007	(www.opta.nl).

“It is too soon to consider a separate 
market for the bundle.”
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frequencies	in	the	2.6	GHz	band	by	means	of	an	auction	

scheduled	for	2008	will	capitalise	on	convergence,	because	

there	will	be	no	stipulation	of	what	services	may	or	may	

not	be	provided.10	In	this	case	it	will	be	possible	to	provide	

a	variety	of	services	via	a	mobile	network	as	in	the	case	

of	fixed	counterparts.	Mobile	broadband	internet	services	

and	 television	 reception	on	mobile	phones	may	 take	off.	

Access	to	the	electronic	communications	market	will	then	

no	longer	be	predicated	on	access	via	a	fixed	network	but	

may	also	occur	through	the	acquisition	of	a	licence	for	the	

use	of	mobile	frequencies	(for	example,	through	the	above-

mentioned	auction)	or	by	altering	the	authorised	use	of	a	

specific	frequency	band.	Because	it	will	 then	be	possible	

to	provide	all	potential	forms	of	electronic	communications	

services	through	these	frequencies,	their	management	will	

have	a	greater	impact	on	the	state	of	competition	than	in	

the	past.	The	extent	to	which	these	new	mobile	and	wire-

less	 infrastructures	 will	 actually	 be	 competing	 with	 fixed	

networks	 will	 depend	 on	 the	 degree	 to	 which	 they	 can	

offer	 the	same	applications	 (broadband	or	otherwise)	as	

their	fixed	counterparts.	The	Ministry	of	Economic	Affairs	

realises	that	this	will	have	implications	for	competition	and	

has	therefore	asked	OPTA,	working	together	with	NMa,	to	

advice	on	the	auction	of	these	frequencies.	

2.1.1 Implications of convergence
The	evolution	of	convergence	means	that	it	is	more	difficult	

to	define	various	markets	and	sectors	within	the	communi-

cations	industry,	and	that	fixed,	mobile	and	wireless	com-

munications	and	media	are	becoming	 increasingly	 inter-

twined	with	each	other.	One	result	of	this	is	that	economic	

regulation	of	the	electronic	communications	markets	(es-

pecially	questions	relating	to	access)	is	increasingly	over-

lapping	with	regulation	of	media	and	frequencies.	

Media

For	instance,	the	must carry	obligation	applicable	under	

the	terms	of	the	Dutch	Media	Act	–	which	renders	it	man-

datory	for	cable	companies	to	offer	a	basic	range	of	tele-

vision	programmes	through	their	networks	–	is	an	exam-

ple	of	an	obligation	based	on	the	public	 interest,	which	

affects	 economic	 conduct	 in	 the	 telecommunications	

sector.	This	 obligation	 does	 not	 apply	 to	 those	 provid-

ers	who	broadcast	television	signals	through	other	infra-

structures,	such	as	satellite,	DSL	or	terrestrial	transmis-

sion.	This	discrepancy	in	obligations	may	have	an	impact	

on	the	state	of	competition,	if	alternative	market	parties	

also	wish	to	provide	television	services	through	other	in-

frastructures.	The	European	Commission	demands	that	

the	Netherlands	conduct	analyses	of	the	current	imple-

mentation	of	and	the	need	for	the	must carry	obligation	

imposed	 on	 cable	 companies,	 and	 its	 potential	 impact	

on	 competition.	 It	 is	 sceptical	 about	 funding	 for	 public	

broadcasting	-	an	 investigation	 is	being	conducted	 into	

potential	state	support.	There	appears	to	be	tension	be-

tween	the	manner	in	which	the	Netherlands	funds	public	

broadcasting	(based	on	public	 interest	 in	 it)	and	its	 im-

pact	on	competition.

OPTA	 anticipates	 that	 these	 types	 of	 issues	 will	 raise	

more	frequently	as	a	result	of	convergence	and	that	they	

will	require	closer	coordination	and	collaboration	with	the	

Commissariaat	voor	de	Media	(Dutch	Media	Authority).

Frequencies

OPTA	 anticipates	 that	 it	 will	 increasingly	 be	 possible	

to	use	 frequencies	 to	provide	services	which	are	com-

parable	 to	 those	 rooted	 through	 fixed	 networks.	 This	

will	 make	 it	 possible	 for	 fixed	 and	 mobile	 networks	 to	

compete	 more	 with	 each	 other.	 Consequently,	 grant-

ing	 licences	 for	 frequencies	 (including	 the	 provision	 of	

“Regulation of the electronic 
communication markets, media and of 
frequencies overlap increasingly.”

10	 	This	is	unlike	GSM	frequencies,	for	example,	which	may	only	be	used	for	GSM	mobile	phone	services.

OPTA Vision 2008
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advice	 concerning	 the	 manner	 in	 which	 such	 licences	

can	 be	 granted	 and	 the	 regulation	 of	 their	 use)	 repre-

sents	 an	 activity	 which	 could	 have	 major	 implications	

for	the	state	of	competition	within	a	relevant	market.	At	

present	OPTA	and	Agentschap	Telecom	(hereafter:	AT)	

are	already	working	together	in	relation	to	the	interpreta-

tion	of	definitions	stated	in	the	Telecommunications	Act	

to	streamline	matters	pertaining	 to	 the	duty	 to	 register	

(OPTA)	and	tapping	(AT).	An	advice	agreed	on	with	AT,	

presented	to	the	Ministry	of	Economic	Affairs	will	lead	to	

frequency	management	which	will	safeguard	the	public	

interest	 in	relation	to	 frequencies	and	will	minimise	the	

chance	of	any	future	market	disruption.	OPTA	has	pro-

vided	the	Ministry	of	Economic	Affairs	with	advice	about	

the	competitive	aspects	of	auctioning	for	example,	UMTS	

frequencies,	the	wireless	local	loop	and	the	frequencies	

of	 the	2.6	GHz	band.	More	effective	 regulation	can	be	

achieved	 through	synergy	 in	 relation	 to	 the	 renewal	or	

revocation	of	licences.	Although	it	may	be	deemed	to	be	

advisable	 to	 revoke	 a	 UMTS	 licence	 for	 the	 purposes	

of	frequency	management	in	technical	terms,	this	could	

simultaneously	have	an	adverse	effect	on	 the	develop-

ment	of	competition	in	the	future.	Similar	considerations	

apply	 in	 the	 case	 of	 the	 renewal	 of	 licences.	 It	 is	 also	

conceivable	 that	 when	 dealing	 with	 market	 analysis	

decisions	OPTA	may	require	AT’s	expertise	 to	produce	

an	appropriate	assessment	of	 the	competitive	strength	

of	 those	 parties	 that	 utilise	 the	 frequency	 spectrum.	 A	

closer	 form	 of	 collaboration	 and	 coordination	 between	

OPTA	 and	 AT	 would	 therefore	 be	 in	 the	 interest	 of	 ef-

fective	 regulation,	especially	where	 these	 two	 forms	of	

regulation	overlap.	

International perspective and policy

The	review	of	the	European	regulatory	framework	seeks	

to	harmonise	the	regulation	of	the	markets	and	frequen-

cies.	A	growing	number	of	member	states	are	therefore	

vesting	the	regulation	of	frequencies	and	electronic	com-

munications	in	a	single	regulatory	authority.	In	addition,	

the	harmonisation	of	 frequencies	and	 the	achievement	

of	 flexibility	 are	 important	matters	within	 the	European	

Regulators	Group	(ERG),	of	which	OPTA	is	a	member.	

The	British	regulatory	authority,	OFCOM,	which	accord-

ing	to	ECTA,11	is	one	of	the	most	effective	regulators	in	

Europe,	 regulates	 the	 electronic	 communications	 mar-

kets	as	well	as	media	and	frequencies.

Given	the	above-mentioned	developments	viewed	from	

the	perspective	of	convergence,	OPTA	deems	it	advisa-

ble	that	the	government	produce	a	policy	on	the	interac-

tion	and	coherence	of	policy	for	media,	frequencies	and	

competition	focusing	on	the	telecommunications	sector.

2.2 Consolidation
Competition	 is	 increasing	 as	 a	 result	 of	 convergence.	

Because	 of	 this	 businesses	 are	 attempting	 to	 consoli-

date	 their	 market	 position.	 In	 our	 Vision	 2007	 we	 de-

scribed	two	extremes:	a	horizontal,	decentralised	market	

structure	and	a	vertical,	consolidated	one.	The	extent	to	

which	various	 infrastructures	will	 compete	 (or	continue	

to	do	so)	 in	 the	 future,	will	partly	depend	on	 the	ques-

tion	as	 to	whether	parts	of	one	or	both	 (duopoly)	fixed	

infrastructures,	 namely,	 the	 cable	 networks	 and	 KPN’s	

network,	will	form	a	bottleneck,	or	whether	technological	

developments	and	market	parties’	 investments	will	pro-

duce	sufficient	alternatives	 (wireless,	mobile	and	fiber-

optic	options)	in	the	future.12	In	this	respect	the	qualifica-

tion	needs	to	be	added	to	the	effect	that	there	is	as	yet	

no	duopoly,	although	the	latter	represents	a	potential	fu-

ture	scenario,	if	a	cable	network	with	national	coverage	

“Monopolisation may recur as a result of 
the recent trend of consolidation.”

11	 European	Competitive	Telecommunications	Association.
12	 	In	this	respect	the	EAT	stated	that	 it	had	major	doubts	as	to	whether	two	fixed	infrastructures	would	be	adequate	for	 lasting	competition	 in	the	

electronic	communications	markets.	See		Economic	Policy	Note	6,	Is two enough?,	14	September	2006	(www.opta.nl).
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were	 to	develop	 through	ongoing	consolidation.	Where	

convergence	 facilitates	 competition	 between	 multiple	

networks,	OPTA	now	has	to	be	very	alert	to	ensure	that	

consolidation	in	markets	in	which	there	used	to	be	suf-

ficient	competition	and	deregulation	in	the	past,	does	not	

produce	a	situation	in	which	they	are	now	in	decline	and	

there	is	a	resurgence	of	monopolisation,	with	the	result	

that	regulation	needs	to	be	resumed.	Convergence	can	

lead	to	consolidation	but	also	to	greater	competition.	De-

pending	on	developments	ex	post	regulation	may	conse-

quently	suffice	in	the	various	markets	 in	the	future.	For	

the	 time	being,	merely	ex	post	 regulation	seems	 to	be	

premature.

To	date	consolidation	has	largely	occurred	in	a	horizon-

tal	direction	involving	businesses	providing	similar	types	

of	services	merging	with	each	other.	For	instance,	KPN	

has	acquired	parties	such	as	Tiscali	and	Telfort,	and	a	

number	of	cable	companies	have	recently	merged	with	

each	 other.	 In	 addition,	 KPN	 has	 taken	 over	 Nozema,	

thereby	 increasing	 its	 share	 in	 Digitenne.	 Tele2	 has	

broadened	 its	 range	of	products	and	offers	broadband	

internet	access,	mobile	telephony	and	television	in	addi-

tion	to	fixed	telephony	services.	Quadruple	play	is	pos-

sible	 but	 is	 still	 in	 its	 infancy.	 Cable	 companies	 in	 the	

Netherlands	are	increasingly	falling	into	the	same	hands	

and	are	working	 together	 for	 the	purposes	of	 procure-

ment	and	advertising.	This	 trend	could	produce	a	hori-

zontal	market	structure.	Concentration	through	mergers	

and	acquisitions	could	produce	larger	parties	(horizontal	

or	otherwise).

Nevertheless,	 there	 is	 also	 a	 tendency	 on	 the	 part	 of	

businesses	 to	 engage	 in	 vertical	 consolidation	 involv-

ing	 the	 acquisition	 of	 companies	 in	 other	 parts	 of	 the	

value	chain	to	ensure	that	they	become	stronger	vertical	

parties.	Vertical	consolidation	 is	continuing	and	market	

parties	 will	 increasingly	 endeavour	 to	 attract	 providers	

of	content	services,	such	as	films,	music	and	games	to	

be	 able	 to	 offer	 the	 most	 attractive	 bundle	 in	 this	 way.	

An	 example	 of	 this	 can	 be	 seen	 in	 the	 way	 in	 which	

Tele2	and	Versatel	are	using	their	football	broadcasting	

rights	to	give	their	broadband	internet	range	of	services	

greater	appeal.	Another	example	is	UPC’s	acquisition	of	

Canal+.	 In	 addition,	 KPN	 is	 actively	 collaborating	 with	

content	providers.	Such	consolidation	has	the	potential	

to	reduce	competition.	This	could	be	the	case,	if	a	posi-

tion	of	power	(a	‘bottleneck’)	were	to	remain	intact	within	

the	infrastructure,	with	a	result	that	a	dominant,	vertically	

integrated	provider	could	abuse	or	switch	over	its	exist-

ing	market	power.

Interaction between sector-specific and general 

regulation of competition

As	 a	 result	 of	 consolidation,	 more	 frequently	 there	 is	

a	 need	 to	 coordinate	 sector-specific	 regulation	 of	 the		

telecommunications	markets	and	the	general	regulation	

of	 mergers	 within	 the	 context	 of	 competition,	 which	 is	

also	a	form	of	ex	ante	regulation.	For	instance	allowing	

a	takeover	based	on	the	general	regulation	of	competi-

tion	 in	a	 relevant	market	could	 render	an	ex	ante	 rem-

edy	imposed	by	OPTA	in	its	capacity	as	a	sector-specific	

regulatory	authority	in	other	markets	disproportionate,	if	

the	relevant	market	structure	were	to	change	radically	as	

a	result	of	that	takeover.	Herein	lies	a	risk	that	remedies	

may	apply,	which	are	no	longer	appropriate.	Such	an	in-

terrelationship	means	that	the	sector	would	benefit	from	

more	flexible	interaction	between	the	general	regulation	

of	 competition,	 NMa’s	 field	 of	 operations,	 and	 sector-

specific	 regulation	of	competition	on	 the	part	of	OPTA.	

Thanks	to	the	two	regulatory	authorities’	current	collabo-

ration	protocol	ex	ante	and	ex	post	 regulation	comple-

ment	each	other	closely	and	provide	a	sound	system	of	

checks	and	balances,	thereby	minimising	the	chance	of	

premature	or	tardy	intervention.	

It	is	clear	that	convergence	and	consolidation	are	raising	

new	regulatory	issues	for	the	relevant	regulatory	authori-

ties.	Specifically	in	OPTA’s	case	there	is	the	question	as	

to	 how	 competition	 can	 be	 promoted	 in	 the	 electronic	

communications	markets.	What	 is	 certain	 is	 that	 those	

parties	holding	significant	market	power	in	the	electronic	

��Electronic communications
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communications	markets	will	 remain	 subject	 to	 sector-

specific	 ex	 ante	 regulation	 of	 competition	 in	 the	 years	

ahead,	 because	 European	 legislation	 at	 any	 rate	 de-

mands	that	the	sector-specific	regulatory	authority	again	

conduct	analyses	of	a	 	number	of	markets,	and	 that	 it	

impose	remedies	on	dominant	parties	where	necessary.	

Consequently,	it	would	seem	that	the	sector-specific	reg-

ulation	of	competition	is	still	set	to	play	an	important	role	

in	the	years	ahead.13

2.3  Infrastructure competition 
and the investment ladder

The	 aim	 of	 the	 European	 legislative	 framework	 is	 to	

produce	 a	 market	 in	 which	 infrastructure	 competition	

prevails,	because	 this	 type	of	competition	 is	 the	most	

sustainable	 compared	with	 service-based	competition	

founded	on	obtaining	access	to	other	parties’	networks.	

The	 idea	behind	a	 ladder	of	 investment	 is	 that	by	ob-

taining	access,	parties	acquire	 the	 incentive	 to	estab-

lish	 and	 roll	 out	 infrastructure	 themselves,	 becoming	

less	 dependent	 on	 the	 party	 granting	 access	 in	 this	

way.	 In	 this	 case	 service-based	 competition	 functions	

as	a	step	up	 to	 infrastructure	competition.	 It	 has	also	

worked	in	this	way	in	the	Netherlands:	access	to	KPN’s	

local	 exchanges	 led	 to	 parties	 such	 as	Tele2,	 bbned	

and	 Orange	 investing	 in	 facilities	 and	 infrastructure.	

OPTA	notes	that	several	developments	have	occurred,	

which	 place	 the	 concept	 of	 infrastructure	 competition	

and	 the	 investment	 ladder	 in	 a	 different	 perspective.	

Infrastructure	 competition	 between	 KPN	 and	 the	 ca-

ble	 companies	 is	 continuing	 to	 develop	as	a	 result	 of	

convergence.	However,	this	is	not	due	to	these	parties	

ascending	 the	 investment	 ladder	 but	 to	 their	 roll-out	

of	 networks	 in	 the	 past.	 In	 addition,	 we	 can	 see	 that	

new	mobile	and	wireless	 infrastructures	are	being	es-

tablished,	which	are	 increasingly	capable	of	providing	

services	that	are	similar	 to	 those	routed	through	fixed	

infrastructures.

Those	parties	that	currently	have	access	to	KPN’s	local	

exchanges	will	 lose	 their	access	as	a	 result	of	KPN’s	

ALL	 IP	plans.	OPTA	 feels	 that	such	access	 is	still	 im-

portant	at	present,	because	the	existence	of	two	types	

of	 infrastructure	 (cable	 networks	 and	 KPN’s	 network)	

is	not	enough	to	guarantee	effective	competition.14	The	

parties	 concerned	will	 either	have	 to	 rely	on	 forms	of	

access	higher	up	in	the	network	(bitstream	access),	as	

a	result	of	which	they	will	simply	become	more	depend-

ent	on	KPN	and	will	descend	instead	of	ascend	the	in-

vestment	ladder	as	it	were,	or	they	may	obtain	access	

further	down	in	KPN’s	network	via	the	latter’s	street	cab-

inets.	This	would	require	more	investments	from	these	

parties	and	may	be	viewed	as	a	 logical	step	 from	 the	

perspective	 of	 the	 investment	 ladder.	 Practice	 shows	

that	 a	 roll-out	 to	a	 lower	 level	 on	a	 limited	 scale	may	

make	economic	sense.	However,	a	study	conducted	by	

Analysys	on	OPTA’s	instructions	in	200715	reveals	that,	

given	the	significant	investments	involved,	we	need	not	

expect	 the	 various	 parties	 to	 procure	 this	 type	 of	 ac-

cess	on	a	 large	scale	throughout	the	Netherlands.	On	

balance	 it	may	be	that	KPN’s	ALL	IP	plans	amount	 to	

a	step	backwards	 for	 infrastructure	competition	 in	 the	

short	 term.	This	 is	 offset	 by	 the	 fact	 that	ALL	 IP	also	

represents	innovation	in	infrastructure,	which	will	yield	

more	bandwidth	for	end	users	and	is	expected	to	pro-

duce	innovative	services.	In	this	respect	OPTA	needs	to	

guard	consumers	against	potential	problems	when	the	

13	 	By	way	of	illustration,	KPN’s	plan	to	convert	more	of	its	network	to	fiber	will	have	major	implications	for	the	way	in	which	various	parties	can	use	
this	network.	Without	effective	ex	ante	regulation	this	could	have	a	negative	impact	on	the	development	of	competition.

14	 	See	Economic	Policy	Note	6,	Is Two Enough?,	OPTA	Economic	Analysis	Team	OPTA,	14	September	2006	(www.opta.nl).
15	 See	‘Model voor business case doorrekeningen voor sub-loop unbundling in Nederland’,	18	April	2007	(www.opta.nl).

“In the short term ALL IP is a step back for 
infrastructure competition.”
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switch	is	made	to	the	new	network.	In	the	longer	term	

the	 fact	 that	 KPN	 is	 required	 to	 provide	 access	 to	 its	

ALL	IP	network	may	help	market	parties	to	go	in	search	

of	new	forms	of	competition,	for	example	by	getting	in-

volved	in	the	further	roll-out	of	fiber	networks.16	The	lat-

ter	may	also	have	an	impact	on	the	leased	line	market.	

In	 2008	 OPTA	 will	 again	 be	 studying	 the	 leased	 line	

markets	and	the	technological	and	economic	develop-

ments	 which	 have	 already	 commenced	 (alternatively,	

the	 shift	 to	Ethernet-based	solutions	and	 the	growing	

demand	 for	 leased	 lines	 with	 greater	 capacity).	What	

is	also	paramount	 in	 this	 respect	 is	 that	 infrastructure	

competition	must	be	promoted	as	much	as	possible.

The	consolidation	(concentration)	of	market	parties	–	in	

response	 to	 the	 intensification	of	competition	as	a	 re-

sult	of	convergence	–	may	also	have	an	unfavourable	

effect	 on	 infrastructure	 competition.	 Monopolisation	

may	recur.	In	principle,	this	is	subject	to	NMa’s	regula-

tion	 of	 business	 concentration,	 so	 close	 collaboration	

between	NMa	and	OPTA	remains	important.	As	it	hap-

pens,	the	establishment	of	an	ALL	IP	network	and	fiber	

initiatives	 means	 that	 many	 new	 cables	 and	 cabinets	

will	be	installed.	In	order	to	minimise	disputes	in	this	re-

spect	OPTA	will	be	revealing	its	updated	policy	on	new	

rules	governing	Rights	of	Way	on	its	website.	

2.3.1 Fiber initiatives
Finally,	 business	 and	 government	 fiber	 initiatives	 are	

being	carried	out	at	both	the	regional	and	local	levels.	

These	fiber	 initiatives	are	still	 in	 their	 infancy	but	 they	

may	already	be	changing	the	state	of	local	competition.	

This	raises	new	 issues	 for	OPTA	in	relation	 to	market	

analyses:	more	than	is	currently	the	case,	markets	may	

need	 to	 be	 defined	 at	 the	 regional	 or	 local	 level	 and	

remedies	may	have	to	be	geographically	differentiated.

It	 is	 to	be	expected	 that	 the	construction	of	 fiber	net-

works	 will	 continue	 (as	 part	 of	 local	 projects	 or	 car-

ried	 out	 by	 established	 parties)	 and	 that	 a	 large	 part	

of	the	Netherlands	will	eventually	have	access	to	fiber	

networks.	There	were	approximately	110,000	fiber	net-

works	in	the	Netherlands	at	the	end	of	2006.	Estimates	

presented	by	Stratix17	and	a	variety	of	market	parties	

reveal	that	approximately	150,000	to	200,000	connec-

tions	could	be	established	each	year,	with	about	three	

quarters	of	them	actually	being	taken	up	by	users.	The	

advent	of	fiber	networks	may	also	have	implications	for	

the	 current	 state	of	 competition	 in	 the	Dutch	 commu-

nications	markets	in	the	long	term.	Viewed	in	the	light	

of	the	capacity	of	fiber	networks,	the	role	played	by	ex-

isting	 infrastructures	may	be	 limited	 in	 the	 future.	The	

key	question	in	this	respect	is	whether	the	emergence	

of	alternative	fiber	networks	will	mean	that	existing	in-

frastructures	will	be	abandoned	and	become	obsolete	

or	 that	some	 type	of	 rivalry	may	emerge	between	 the	

various	providers.18	This	 is	not	an	unrealistic	scenario	

given	that	parts	of	the	present	networks	already	consist	

of	fiber	optic	cable.	Viewed	in	this	way,	it	would	appear	

that	 infrastructure	competition	may	be	possible	 in	 the	

future,	although	it	does	not	yet	exist,	and	we	should	not	

lose	sight	of	the	risk	of	a	resurgence	of	monopolisation.	

In	that	situation	the	following	questions	will	be	relevant:	

Who	owns	the	fiber	networks?	Is	there	a	single	national	

owner	 or	 are	 there	 various	 regionally	 active	 parties?	

Are	 there	 multiple	 competing	 fiber	 networks	 within	 a	

single	region	or	will	only	one	remain	everywhere?	How	

readily	accessible	are	these	networks?

“Eventually every household will be 
connected to a fiber network.”

16	 As	it	happens,	these	parties	need	not	necessarily	be	the	same	as	those	who	obtain	access	to	KPN’s	network.	
17	 	See	The Netherlands: FTTH deployment overview 4Q2006,	2007	(http://www.stratix.nl/documents/FTTH-B-C_overview_final.pdf).
18	 	The	existence	of	multiple	fiber	networks	(of	similar	quality)	may	mean	that	the	optimum	utilisation	of	infrastructure	capacity	will	not	occur.	The	term,	

‘ruinous	competition’,	is	sometimes	used	to	refer	to	this.	Although	this	could	be	a	relevant	public	issue	if	there	were	no	networks	yet,	its	relevance	
would	diminish	once	investments	were	to	be	channelled	into	infrastructure	(sunk	costs).	Freedom	of	choice	in	the	market	will	play	an	important	role	
in	this	respect.
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2.3.2 Sustainable competition?
Assuming	 that	 fiber	 optic	 technology19	 represents	 the	

endgame	in	the	market,	the	relevant	question	is	what	this	

means	for	the	state	of	competition	in	the	market	and	its	

regulation.	At	present	there	are	talks	about	the	benefits	

of	splitting	up	a	dominant	party	in	functional	terms	to	pro-

duce	a	network	component	and	a	service	provider.	In	the	

course	of	its	review	of	the	regulatory	framework	the	Eu-

ropean	Commission	is	considering	the	introduction	of	an	

additional	option	allowing	a	national	regulatory	authority	

to	impose	a	remedy	in	the	form	of	a	functional	break-up,	

if	the	prevailing	state	of	competition	provides	grounds	for	

doing	so.	In	the	light	of	a	study	conducted	for	OPTA	by	

NERA20,	OPTA	is	of	the	opinion	that	the	functional	break-

up	of	BT	 in	 the	United	Kingdom	 is	of	 limited	 relevance	

to	the	Dutch	situation	at	present	given	that	competition	

has	evolved	further	in	the	Netherlands	as	a	result	of	in-

frastructure	competition.21	At	present	such	a	remedy	ap-

pears	 to	 be	 disproportionate	 in	 the	 situation	 prevailing	

in	the	Netherlands.	After	all,	the	concept	of	a	functional	

split	 is	more	 logical	 in	a	market	 in	which	 infrastructure	

competition	plays	a	subordinate	or	marginal	role	and	in	

which	access	to	networks	is	the	most	important	source	

of	competition.	A	break-up	model	may	make	more	sense	

in	the	future,	if	there	is	a	single	dominant	fiber	infrastruc-

ture.	However,	this	would	largely	depend	on	the	question	

as	 to	 how	 the	 market	 evolves,	 the	 pace	 at	 which	 fiber	

networks	are	rolled	out,	and	the	degree	to	which	current	

forms	of	access	to	fiber	networks	will	also	be	offered	to	

new	and	existing	fiber	networks	in	the	future.

The	 developments	 that	 have	 been	 outlined	 reveal	 that	

the	 telecommunications	markets	are	 largely	dominated	

by	 technological	 developments.	 As	 stated	 above,	 what	

will	be	 important	 in	 the	 long	 term	 is	 the	question	as	 to	

the	extent	to	and	the	manner	in	which	infrastructure	com-

petition	could	develop,	if	fiber	initiatives	were	to	become	

more	important.	Given	the	peculiar	features	of	telecom-

munications	 markets	 and	 the	 wider	 range	 of	 network	

sectors	 –	 after	 all,	 there	 is	 no	 room	 on	 the	 market	 for	

multiple	parties	with	a	fully	rolled	out	infrastructure	–	the	

question	therefore	arises	as	to	the	extent	to	which	a	situ-

ation	involving	effective	competition	may	be	achieved	in	

these	markets	without	ex	ante	forms	of	regulation,	and	

whether	it	will	be	possible	to	suffice	with	ex	post	regula-

tion	 in	 these	 markets	 in	 the	 longer	 term.	 Evolution	 to-

wards	a	 single	dominant	 fiber	 infrastructure	 cannot	 be	

precluded.	 Ultimately,	 various	 aspects	 and	 conditions	

–	Are	there	competing	networks?	Is	the	entire	fiber	net-

work	controlled	by	a	single	party?	What	form	of	access	

is	available?	–	will	determine	what	type	of	regulation	is	

the	most	suitable.

2.4 Consumers
The	behaviour	of	end	users	may	change	as	a	result	of	

the	 potential	 offered	 by	 IP	 and	 digitisation.	 Both	 busi-

ness	 users	 and	 consumers	 will	 benefit	 from	 new	 fea-

tures.	 Consumer	 behaviour	 will	 change.	 Consumers	

are	 already	 used	 to	 being	 able	 to	 make	 calls	 and	 en-

joy	 wireless	 internet	 access	 (narrowband)	 wherever	

they	are.	Following	 the	 issue	of	 new	 frequencies,	 con-

sumers	 will	 also	 be	 able	 to	 enjoy	 broadband	 internet	

access	 and	 watch	 television	 through	 mobile	 phone	

frequencies	anywhere	 in	 the	 future.	 It	seems	 that	fixed	

and	 mobile	 phone	 networks	 will	 become	 increasingly	

interchangeable,	 although	 consumers	 may	 experience	

substantial	differences	between	them	in	practical	terms.	

19	 	At	present,	fiber	is	mainly	viewed	as	a	future-proof	technology.	Naturally,	we	cannot	preclude	the	possibility	of	some	other	current	or	future	tech-
nology	with	potential	offering	an	alternative.	Viewed	in	more	general	terms,	the	above	analysis	applies	to	a	situation	in	which	a	single	technology	
becomes	dominant,	thereby	rendering	existing	ones	obsolete.

20	 	See	ALL IP: Rapport NERA,	2	March	2007	(www.opta.nl).
21	 See	ALL IP: Brief aan marktpartijen inzake beleidsregels en functionele scheiding,	OPTA/TN/2007/200309,	2	March	2007	(www.opta.nl).
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Thanks	to	IP	technology	consumers	will	be	offered	free	

access	 to	 all	 of	 the	 applications	 and	 content	 on	 offer.	

They	will	go	 in	search	of	 their	wants	 through	YouTube,		

Uitzendinggemist	and	Joost.com.	The	boundary	between	

producers	 and	 consumers	 will	 disappear:	 consumers	

will	 produce	 their	 own	 content	 (through	 weblogs,	 pod-

casts,	Wikipedia	and	peer-to-peer	technologies)	and	will	

increasingly	 guide	 the	 development	 and	 production	 of	

items	to	which	they	originally	only	had	access	as	a	‘cus-

tomer’.	The	 position	 of	 consumers	 is	 changing	 due	 to	

convergence.	On	the	one	hand,	they	are	enjoying	lower	

prices	and	new	features	and	options.	On	the	other	hand,	

new	 technologies	are	also	presenting	new	methods	of	

abuse.	The	importance	of	internet	safety	is	growing.

Because	of	ongoing	convergence,	the	regulation	of	mar-

kets	and	regulation	designed	to	protect	consumers	are	

increasingly	tied	together.	Optimum	effectiveness	can	be	

achieved	 in	regulation,	 if	a	comprehensive	approach	 is	

adopted	 towards	 it,	and	 it	 is	efficient,	because	we	use	

the	same	expertise	and	skills.	For	instance,	a	knowledge	

of	 the	 Internet	protocol	 (IP)	 is	not	only	required	for	 the	

purposes	of	internet	safety	but	also	for	our	market	analy-

ses	in	view	of	the	fact	that	a	growing	number	of	telecom-

munications	 companies	 are	 switching	 to	 technologies	

that	are	based	on	IP.	We	provide	more	details	about	this	

comprehensive	approach	below	based	on	our	regulation	

of	the	use	of	numbers.	This	is	followed	by	a	closer	focus	

on	 two	 issues	which	 featured	 in	our	Vision	2007:	 free-

dom	of	choice	and	internet	safety.	

2.4.1 Use of telephone numbers
New	ways	of	making	 telephone	calls	using	 IP	 technol-

ogy	have	implications	for	regulatory	work	to	ensure	the	

proper	 use	 of	 telephone	 numbers	 in	 accordance	 with	

the	 numbering	 plan.	 Problems	 relating	 to	 the	 nomadic	

use	of	 telephone	numbers,	which	 is	made	possible	 by	

VoIP	telephony,	are	being	examined	in	conjunction	with	

any	 measures	 which	 OPTA	 adopts	 in	 connection	 with	

its	market	analyses.	In	this	way	competition	is	hindered	

as	little	as	possible.	It	is	important	that	numbering	does	

not	present	obstacles	to	innovation.	On	the	other	hand,	

there	is	a	need	to	continue	to	safeguard	consumer	inter-

ests,	 for	example,	 to	ensure	 transparent	 tariffs	 through	

the	numbering	plan.

New	 technologies	are	also	shifting	 focus	 in	 relation	 to	

the	duty	to	ensure	transparent	tariffs,	which	was	intro-

duced	to	protect	consumers	against	unpredictable	tele-

phone	accounts.	Mobile	telephony	has	dulled	consumer	

awareness	 of	 the	 telephone	 numbers	 which	 they	 call.	

Mobile	phone	calls	are	made	to	a	name	and	not	a	spe-

cific	number.	Because	a	flat	fee	–	a	fixed	monthly	fee	–		

is	increasingly	being	charged	for	mobile	phone	calls,	fol-

lowing	the	example	of	 internet	access,	 the	 importance	

of	the	need	for	transparent	tariffs	is	shifting	to	toll	num-

bers,	such	as	those	beginning	with	084	or	0900.	It	is	be-

coming	less	important	to	consumers	what	charges	are	

levied	for	calls	to	numbers	that	are	part	of	such	a	plan.	

However,	 toll	numbers	are	not	 included	 in	such	a	plan	

and	hold	some	appeal	 for	misuse.	 It	 is	 for	 this	 reason	

that	OPTA	has	recently	acquired	the	authority	to	cancel	

any	 toll	 numbers	 which	 are	 misused	 and	 to	 refuse	 to	

issue	any	to	parties	that	have	misled	consumers	in	the	

past.	Regulation	to	prevent	the	misuse	of	 toll	numbers	

is	 related	 to	 the	 issue	of	 telephone	numbers	 (and	 the	

power	to	refuse	or	cancel	 them)	and	the	 interoperabil-

ity	of	telephone	services.	A	telephone	number	may	only	

be	disconnected,	 if	 it	can	be	shown	that	a	consumer’s	

interest	weighs	more	heavily	than	the	rights	of	a	market	

party	to	interoperability.	As	it	happens,	the	Consumen-

tenautoriteit	(hereafter:	CA)	also	has	a	role	to	play	in	the	

fight	against	the	misuse	of	numbers,	where	misleading	

advertising	 and	 unfair	 trade	 practices	 are	 involved.	 In	

2007	OPTA	and	CA	agreed	on	a	collaboration	protocol	

to	facilitate	a	joint	approach.	

“Consumer protection and market 
regulation go hand in hand.”
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2.4.2 Freedom of choice
A	growing	number	of	services	are	offered	as	part	of	a	

bundled	plan.	The	more	products	are	supplied	in	a	bun-

dled	form,	the	higher	the	barrier	becomes	to	switching	to	

a	different	provider.	Consequently,	there	is	a	heightened	

danger	of	a	lock-in	occurring,	with	the	result	that	a	con-

sumer	remains	with	a	provider	despite	the	fact	that	the	

latter	 does	 not	 supply	 the	 best	 products	 (individual	 or	

otherwise)	or	provide	the	best	service.	Specific	barriers	

(in	relation	to	switching	or	otherwise)	which	need	to	be	

tackled	include	those	relating	to	switching	from	one	In-

ternet	DSL	provider	to	another,	keeping	one’s	telephone	

number,	 and	 contract	 terms	 that	 only	 allow	 switching	

during	a	specific	period.	The	problems	relating	to	switch-

ing	 barriers	 affect	 both	 competition	 and	 consumers.	 A	

transparent	procedure	for	the	issue	of	numbers,	a	duty	

to	ensure	number	portability	and	the	obligation	to	ensure	

telephone	 numbers	 are	 connected	 can	 secure	 orderly	

market	conditions.	This	is	essential	to	those	parties	that	

enter	the	market.	They	represent	measures	to	promote	

competition.	At	 the	same	time	these	measures	are	de-

signed	 to	 protect	 consumers:	 they	 need	 to	 be	 able	 to	

switch.	 If	 a	 consumer	 procures	 multiple	 services	 from	

one	and	the	same	provider,	the	structure	of	supply	may	

be	less	transparent	and	it	may	be	more	difficult	for	him	

to	cancel	specific	components.	It	can	also	make	it	more	

difficult	to	compare	the	services	on	offer.	The	multiplicity	

of	choice	and	hence	the	amount	of	information	available	

may	also	make	it	more	difficult	to	decide.	Consumers	fre-

quently	need	to	have	a	fair	amount	of	time	and	technical	

knowledge,	if	they	are	to	be	in	a	position	to	compare	the	

various	offerings	available.	It	is	important	that	they	trust	

in	the	information	provided,	if	they	are	to	be	able	to	make	

a	deliberate	choice.

In	addition	to	reliable	information	about	the	various	prod-

ucts	and	services,	consumers	need	to	be	aware	of	their	

rights	and	obligations,	so	as	to	ensure	that	they	can	en-

force	 their	 rights	 if	 necessary.	OPTA	provides	 informa-

tion	about	this	through	consumers’	information	website,	

ConsuWijzer,	 which	 it	 has	 founded	 together	 with	 NMa	

and	CA.	In	addition,	it	is	important	to	note	that,	if	a	con-

sumer	fails	to	resolve	a	matter	with	a	provider,	he	may	

have	his	dispute	dealt	with	by	an	independent	body	with	

a	low	threshold.	This	has	been	arranged	in	the	case	of	

telephony	 in	 that	 telephone	 service	 providers	 have	 a	

duty	 to	be	affiliated	 to	an	accredited	dispute	resolution	

committee,	 Stichting	 Geschillencommissies	 (hereafter:	

SGC).	 It	 has	 been	 arranged	 that	 internet	 service	 pro-

viders	will	voluntarily	affiliate	to	SGC	in	relation	to	their	

services.	Given	 the	convergence	of	services,	 it	 is	 con-

ceivable	that	in	the	future	these	agencies	will	merge	to	

form	a	single	dispute	resolution	board	 for	all	electronic	

communications	services.	

2.4.3 Internet safety
Consumer	 trust	 in	 the	operation	of	 the	market	and	 the	

security	 of	 services	 determines	 consumer	 demand	 for	

electronic	communications	services	to	a	significant	de-

gree.	 In	 addition	 to	 features,	 IP	 technology	 also	 holds	

new	dangers	for	consumers.	The	internet	is	an	open	net-

work	which	can	easily	be	used	 for	all	 sorts	of	criminal	

purposes.	There	is	a	need	for	 information	to	be	shared	

between	 OPTA	 and	 KLPD	 (National	 Police	 Services	

Agency),	in	particular.	It	is	for	this	reason	that	OPTA	and	

KLPD	agreed	on	a	collaboration	protocol	in	2007.	Apart	

from	 this,	PC	operating	systems	contain	bugs	with	 the	

result	 that	 it	 is	a	relatively	simple	matter	 for	hackers	to	

misuse	consumer	PCs.	Exceeding	 these	boundaries	 is	

not	in	the	interests	of	consumers	and,	as	such,	is	not	in	

the	interests	of	 the	development	of	 the	electronic	com-

munications	sector.

Due	to	convergence,	spam	–	unsolicited	electronic	mes-

sages	–	 is	 increasingly	 incorporated	 into	services.	 It	 is	

possible	 to	 send	 tailored	 advertising	 to	 an	 IP	 address	

“ConsuWijzer is the information website 
from the government for all consumer 
complaints.”

�� Electronic communications
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based	on	a	consumer’s	surfing	profile.	In	addition,	there	

is	 the	question	as	 to	whether	 the	use	of	personal	data	

(for	example	 records	kept	about	an	 individual’s	 surfing	

habits	as	well	as	any	details	a	person	leaves	when	ap-

plying	 for	a	 subscription)	 in	 this	manner	 is	acceptable.	

Now	spam	sent	to	a	mobile	phone	is	no	longer	confined	

to	SMS	sent	to	the	relevant	telephone	number,	but	is	also	

transmitted	directly	to	the	mobile	device	concerned	with	

the	aid	of	Bluetooth.	New	 technologies	and	new	 types	

of	usage	can	also	result	in	new	forms	of	abuse.	The	law	

follows	practice	by	definition.	Bluetooth	and	advertising	

addressed	 to	a	specific	 IP	address	are	not	covered	by	

the	prohibition	of	spam	based	on	the	letter	of	the	law,	yet	

they	are	pushing	 the	boundaries	of	 permissible	adver-

tising,	spam	and	privacy.	A	legislative	bill	 is	being	read	

in	the	Dutch	House	of	Representatives,	which	proposes	

to	 prohibit	 spam	 addressed	 to	 legal	 entities.	 Until	 now	

OPTA	has	only	had	the	power	to	act	against	spam	ad-

dressed	to	natural	persons.	In	this	case	OPTA	would	no	

longer	need	to	proof	the	identity	of	the	person	to	whom	

the	unsolicited	electronic	message	is	sent,	and	it	would	

be	possible	to	tackle	spam	more	effectively.

In	addition	to	the	domain	of	enforcement,	internet	service	

providers’	own	responsibility	for	the	security	of	their	cus-

tomers	and	the	protection	of	their	personal	interests	has	

become	more	important.	Not	only	are	providers	required	

to	 adopt	 appropriate	 technological	 and	 organisational	

measures,	they	also	need	to	keep	their	customers	proper-

ly	informed.	By	boosting	the	role	of	providers	in	this	proc-

ess	OPTA	is	doing	justice	to	the	idea	of	adopting	a	chain	

approach,	 which	 entails	 that	 all	 of	 the	 parties	 involved	

contribute.	OPTA	will	ensure	that	internet	service	provid-

ers	 uphold	 their	 duty	 of	 care	 and	 has	 set	 out	 standard	

requirements	for	protection	and	information	on	the	part	of	

these	providers.	In	addition,	OPTA	is	aware	that	there	are	

also	parties	that	are	not	regulated	under	the	terms	of	the	

Telecommunications	Act,	although	they	do	play	a	crucial	

role	 in	 respect	of	 internet	security,	 for	example,	content	

providers,	and	hardware	and	software	suppliers.			

“Eliminating spam is important 
to increase consumer’s trust in  
the internet.”

��Electronic communications

OPTA Vision 2008



“The government should 
have a strong vision on  
what benefits a society and 
invest in ICT accordingly.”

�� Electronic communications - Prof. dr. ir. N.H.G. Baken, Professor Telecommunication, Delft University of Technology

OPTA Vision 2008 « back to interviews





ompared	to	other	sectors,	ICT	is	very	young.	

Broadband	 was	 introduced	 to	 the	 ordinary	

consumer	 a	 mere	 five	 years	 ago	 and	 few	

people	 owned	 a	 mobile	 telephone	 in	 the	 beginning	 of	

the	90s.	A	conservative	prediction	by	a	renowned	con-

sulting	agency	 in	 those	years	 regarding	 the	number	of	

mobile	telephones	worldwide	in	the	year	2000	was	a	fac-

tor	1000	too	low!	Broadband	penetration	in	The	Nether-

lands	is	about	75%	by	now.	Developments	in	this	sector	

are	 incredibly	 fast.	Other	sectors,	such	as	construction	

and	 transport	 are	 much	 longer	 in	 existence	 and	 inno-

vate	incrementally.	Nevertheless,	an	amount	of	about	50	

billion	Euro	is	invested	in	highways	and	such,	and	also	

in	energy	the	government	 invests	substantially.	Society	

relies	more	and	more	on	ICT	but	investments	in	this	sec-

tor	do	not	correspond.	On	the	contrary,	with	the	issue	of	

UMTS	licenses	3	billion	has	been	disinvested	in	the	tel-

ecommunications	sector	by	the	Dutch	government,	and	

a	total	of	120	billion	in	Europe!			

To	me	famous	picture	‘The	Scream’	by	Edvard	Munch	is	

a	citizen	in	the	year	2017	suddenly	realising	he’s	not	on	

line	anymore.	In	the	near	future	being	on	line	is	as	impor-

tant	as	water	and	energy.	Fiber	optics	is	the	technology	

that	can	realise	this	and	that	 is	able	to	provide	all	con-

ceivable	applications	for	the	next	fifty	years.	That	is	why	

Fiber	to	the	Home	is	so	important.	Then,	one	nationwide	

fiber	infrastructure	to	provide	all	services	suffices.	These	

services	will	be	provided	by	a	wide	range	of	service	pro-

viders	in	healthy	competition.	This	fiber	network	makes	

the	 current	 local	 loops	 of	 copper	 and	 coax	 redundant	

and	 replaces	 infrastructure	 competition	 with	 service-

based	competition.	

Just	as	problems	with	mobility	cannot	be	solved	without	

considering	transport,	safety	and	the	environment	con-

jointly,	 similarly	 issues	 regarding	 being	 on	 line	 cannot	

be	solved	within	the	telecommunications	sector:	how	im-

portant	is	ICT	for	issues	such	as	mobility,	environment,	

education,	the	ageing	society	et	cetera?	This	demands	

an	 integral	 way	 of	 thinking	 on	 a	 paradigmatic	 different	

level	 –	 “transsectoral”,	 i.e.	 across	 borders	 of	 sectors.	

ICT	 literally	 links	all	other	sectors	and	can	 link	sectors	

“To always be on line will become as 
important as water and energy.”

C
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metaphorically	if	ICT	service	providers	are	able	to	apply	

themselves	emphatically	 to	 other	 sectors.	The	 fruits	 of	

investments	 in	 a	 national	 fiber	 network	 will	 be	 reaped	

in	the	future	and	sideways	in	different	sectors,	including	

public	sectors.	This	means	there	is	no	classic	business	

case	within	 the	 telecommunications	sector	 for	a	 timely	

national	 roll	 out.	Therefore	a	public-private	partnership	

has	to	be	established	to	ensure	a	national	or	European	

roll	out	of	a	next	generation	network.	In	this	partnership	

the	 government	 has	 to	 exert	 its	 influence	 on	 the	 con-

struction	and	standardisation	based	on	an	integral	policy	

on	infrastructures.	In	my	view,	for	Fiber	to	the	Home	this	

moment	 seems	 to	have	passed.	This	policy	 requires	a	

proactive	 and	 strong	 integral	 vision	 of	 the	 government	

of	what	a	society	needs.	In	my	opinion,	well-being	of	a	

society	 should	 be	 central	 in	 government	 policy.	 Possi-

bly,	this	is	even	more	important	than	welfare.	ICT	helps	

people	fulfil	 their	potential,	 it	connects	us,	and	as	such	

contributes	to	our	well-being.	

Besides	vision,	the	government	needs	the	courage	to	timely	

construct	a	national	and	integral	infrastructure	in	coopera-

tion	with	market	parties	applying	a	transdepartmental	policy	

that	goes	beyond	the	classic	four-year	cycle	of	government.	

These	market	parties	can	be	 the	companies	 that	already	

own	 the	several	 networks	present	 in	The	Netherlands.	 In	

this	cooperation,	a	lot	of	distrust	has	to	be	conquered	with	

the	help	of	a	strong	government.	In	essence,	cooperation	is	

about	human	nature.	I	like	to	illustrate	this	with	an	example.	

If	 two	chimpanzees	have	 to	work	 together	 to	get	 two	ba-

nanas	within	their	reach,	they	will	do	so	and	share	the	loot.	

If	two	humans	are	in	the	same	situation,	good	chance	these	

bananas	will	waste	away.	Well-being	and	welfare	are	within	

our	reach,	but	we	have	to	“earn”	it!		

“The government should roll out a  
next generation network making use of  
a public-private partnership.”

��Electronic communications
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3. Regulation by OPTA
OPTA	adopts	a	tailored	approach	to	regulation.	The	new	

regulatory	 framework,	 which	 came	 into	 effect	 in	 2004,	

allows	OPTA	to	be	mild	where	possible	and	strict	where	

necessary.	This	means	 that	OPTA	acts	proportionately	

and	only	 imposes	remedies	 if	 there	are	potential	prob-

lems	in	relation	to	competition,	and	only	takes	action	for	

the	purposes	of	enforcement	in	the	event	that	there	has	

been	a	breach	of	the	law.	This	regulatory	style	has	now	

been	explicitly	incorporated	into	the	coalition	agreement	

of	the	Dutch	government	for	the	first	time	and	is	referred	

to	as	‘high	trust’.	High	trust	must	be	viewed	in	the	context	

of	 the	 requisite	 reduction	 of	 the	 administrative	 burden	

(for	 regulatory	purposes	and	otherwise)	and	 the	domi-

nant	view	of	regulation	by	the	national	government	in	the	

Netherlands.	As	part	of	 this	approach,	 the	 relationship	

between	the	regulatory	authority	and	those	parties	that	

are	subject	to	regulation	must	evolve	towards	one	based	

on	 trust	accompanied	by	a	 reduction	of	 the	burden	 in-

volved.	At	 the	same	time	high	 trust,	when	viewed	from	

the	perspective	of	a	 regulatory	authority,	means	 that	 if	

confidence	in	a	party	is	undermined,	there	is	also	a	need	

for	appropriate	 instruments	 to	 take	punitive	action	and	

ensure	a	change	in	behaviour.	After	all,	the	effectiveness	

of	 regulation	 remains	paramount	and	must	at	 least	 re-

main	the	same	when	viewed	from	this	perspective,	and	

if	possible	be	 improved.	OPTA	does	not	anticipate	 that	

there	 will	 be	 a	 need	 to	 make	 far-reaching	 changes	 to	

its	approach	now	that	the	concept	of	high	trust	is	incor-

porated	 in	 the	 coalition	 agreement.	 However,	 the	 per-

formance	of	regulatory	work	based	on	the	 idea	of	high	

trust	may	have	an	effect	on	OPTA’s	need	for	appropriate	

instruments.	 For	 instance,	 the	 concept	 of	 high	 trust	 is	

based	on	 the	premise	 that,	 if	a	party	 that	 is	subject	 to	

regulation	betrays	the	regulatory	authority’s	confidence,	

stricter	 action	 will	 be	 taken	 against	 it	 than	 in	 the	 past	

and	the	relevant	fines	will	be	more	severe.	The	choice	of	

instruments	available	to	the	regulatory	authority	and	the	

ceilings	 governing	 its	 actions	 when	 imposing	 fines	 will	

depend	 on	 the	 political	 implementation	 of	 the	 concept	

of	high	 trust	 in	 the	case	of	a	 regulatory	authority	such	

as	OPTA.	

Market	parties	benefit	from	being	regulated	by	a	predict-

able,	reliable	authority.	After	all,	this	will	ensure	greater	

certainty	 in	relation	to	 investments	and	the	law	in	what	

is	already	a	highly	volatile	market.	Openness	and	trans-

parency	are	required	in	dealings	with	the	market	parties	

in	order	to	ensure	that	the	policy	pursued	by	the	regula-

tory	authority	 is	clear.	 In	 this	respect	OPTA	weighs	the	

burden	of	regulation	against	the	importance	of	interven-

tion.	Regulation	needs	 to	occur	 in	 such	a	manner	 that	

businesses	are	inconvenienced	by	it	as	little	as	possible.	

Collaboration	with	other	regulatory	authorities	is	relevant	

owing	to	the	trend	of	convergence,	on	the	one	hand,	and	

efforts	 to	 reduce	 the	 burden	 of	 regulation,	 on	 the	 oth-

er.	Where	necessary,	 this	collaboration	will	occur	more	

closely	at	both	the	national	and	European	levels.	

3.1 Focus on prevention
By	now	market	parties	have	had	dealings	with	OPTA	for	

ten	years	and	are	used	to	the	way	in	which	it	regulates	

the	markets.	The	situation	was	different	in	the	beginning,	

when	confrontation	(legal	and	otherwise)	and	escalation	

were	 typical	of	 the	 relationship	between	 the	 regulatory	

authority	and	 the	market	parties,	especially	 the	 former	

monopolist,	 KPN.	 The	 focus	 of	 regulation	 has	 shifted	

more	 towards	prevention:	How	can	we	ensure	 that	 the	

market	 parties	 conduct	 themselves	 in	 such	 a	 fashion	

that	the	market	is	spared	any	harm	and,	as	a	follow-on	

to	 this,	 that	 they	 themselves	 assume	 responsibility	 for	

compliance	with	 the	 law?	When	 investigating	a	contra-

vention	of	the	Telecommunications	Act	or	the	Postal	Act	

OPTA	not	only	examines	the	facts	but	also	the	extent	to	

which	the	relevant	market	party	could	reasonably	have	

avoided	 the	 contravention	 itself.	 In	 this	 way	 having	 a	

properly	functioning	compliance	programme	(which	en-

“Market parties should not unnecessarily 
be burdened by regulation.”
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tails	 that	a	provider	structures	his	organisation	 in	such	

a	manner	that	non-compliance	is	avoided	as	far	as	pos-

sible	or,	should	it	occur,	the	company	in	question	reports	

this	to	OPTA	and	ceases	its	non-compliance	of	its	own	

accord)	can	boost	the	trust	which	the	regulator	author-

ity	has	in	the	parties	that	are	subject	to	regulation	by	it.	

Apart	from	having	appropriate	procedures	in	place	with-

in	a	business	to	avoid	non-compliance	and,	if	necessary,	

to	redress	a	situation	appropriately,	part	of	an	effective	

compliance	programme	also	involves	fostering	a	corpo-

rate	culture	in	which	non-compliance	is	not	tolerated,	for	

example,	by	training	staff	and	raising	their	awareness.	In	

this	way	a	compliance	programme	may	help	ensure	that	

standards	based	on	the	relevant	legislation	and	regula-

tions	are	more	readily	accepted	and	complied	with	within	

an	enterprise	and	that	there	is	consequently	 less	need	

to	 secure	 appropriate	 behaviour	 by	 means	 of	 enforce-

ment.

If	a	party	breaks	 the	 law	 in	spite	of	 the	 fact	 that	 it	has	

a	compliance	programme,	OPTA	is	required	to	examine	

what	consequences	this	will	have	within	the	context	of	its	

policy	on	fines.	If	such	non-compliance	has	a	limited	im-

pact	on	the	market	–	and	is	discovered	and	halted	timely	

as	a	result	of	the	compliance	programme,	OPTA	will	im-

pose	more	lenient	sanctions	than	in	the	case	of	a	party	

that	appears	to	be	contravening	the	 law	systematically.	

In	the	latter	case	the	conclusion	could	be	drawn	that	the	

relevant	compliance	programme	is	ineffective	and	does	

not	work	properly,	that	the	regulatory	authority	may	have	

been	misled	by	 the	 relevant	market	player	and	 that	 its	

confidence	 could	 have	 been	 betrayed.	 In	 such	 a	 case	

OPTA	 would	 adopt	 a	 tougher	 approach	 towards	 non-

compliance.	For	 instance,	fines	could	be	higher	than	in	

the	past	and	in	the	case	of	recidivism	could	exceed	that	

imposed	 for	an	 initial	 contravention.	After	all,	 the	com-

pany	 concerned	 could	 and	 should	 have	 known	 better.	

OPTA	 will	 incorporate	 the	 balance	 outlined	 here	 in	 its	

policy	on	fines.	

3.2  Decisions supported by  
the market

In	 various	 cases	 OPTA	 provides	 tailored	 solutions	 by	

confering	with	the	parties	involved,	so	as	to	find	a	solu-

tion	which	 is	satisfactory	 to	all	parties.	Where	possible	

OPTA	 seeks	 solutions	 which	 enjoy	 the	 support	 of	 the	

market	in	respect	of	its	regulation,	both	on	the	markets	

for	 the	 electronic	 communications	 and	 postal	 markets.	

After	all,	a	solution	accepted	by	the	market	parties	may	

be	more	effective	than	one	imposed	by	OPTA,	because	

it	 can	 avoid	 drawn-out	 legal	 proceedings,	 for	 example.	

This	can	in	turn	boost	certainty	 in	respect	of	 the	rights	

and	investments.

The	process	involving	the	proposed	conversion	of	KPN’s	

network	 is	 an	 example	 of	 finding	 a	 solution	 supported	

by	 the	market.	ALL	IP	entails	 that	alternative	providers	

will	eventually	no	longer	have	access	to	KPN’s	network	

through	 local	exchanges,	because	 the	 latter	will	disap-

pear.	OPTA	arranged	 for	KPN	and	 the	alternative	DSL	

providers	to	consult	each	other	in	order	to	find	a	future-

proof	solution	for	phasing	out	these	exchanges.	Another	

example	of	self-regulation	in	which	OPTA	played	a	role	

was	the	conclusion	of	a	covenant	 in	2007	between	the	

mobile	phone	market	parties	for	the	purposes	of	reduc-

ing	terminating	tariffs	of	mobile	telephone	calls.	Also	in	

many	cases	where	there	has	been	a	danger	of	a	dispute	

arising	 in	 connection	with	a	Rights	of	Way,	 the	parties	

involved	found	a	solution	following	mediation	by	OPTA.	

In	addition,	in	2005	OPTA	persuaded	KPN	to	pay	com-

pensation	to	relevant	market	parties	 in	connection	with	

the	KPN’s	unlawful	discounts.	Based	on	this	OPTA	was	

able	 to	 reduce	 the	fine	 imposed	on	KPN.	 In	2003,	act-

ing	 partly	 on	 OPTA’s	 initiative,	 SMS	 service	 providers	

voluntarily	 agreed	 on	 a	 code	 of	 conduct	 with	 mobile	

phone	 service	 providers	 for	 the	 purposes	 of	 providing	

“If a market party betrays our trust, fines 
will be significantly higher.”

�� Regulation by OPTA
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SMS	 services.	This	 code	 of	 conduct	 produced	 greater	

clarity	for	consumers	about	the	tariffs	for	and	conditions	

governing	the	use	of	such	services	and	improved	the	po-

sition	of	consumers	who	had	been	duped.	Acting	again	

on	OPTA’s	initiative,	the	parties	sat	down	with	each	other	

in	2007	again	to	examine	whether	there	was	a	need	to	

fine-tune	this	code	of	conduct.

OPTA	has	a	clearly	defined	task	in	its	efforts	to	secure	so-

lutions	which	enjoy	market	support:	it	needs	to	define	and	

communicate	its	role	when	self-regulation	occurs	from	one	

case	to	the	next.	In	addition,	several	prerequisites	are	im-

portant.	In	principle,	the	regulatory	authority	also	involves	

those	 parties	 that	 are	 stakeholders	 but	 are	 not	 directly	

concerned	 in	ensuring	that	self-regulation	occurs.	 In	 this	

respect	 the	question	always	arises	as	 to	how	and	when	

OPTA	does	this.	It	requires	a	tailored	approach.	This	also	

applies	 to	 transparency	 in	 relation	 to	 the	 occurrence	 of	

self-regulation	and	OPTA’s	role	in	this.	In	order	to	achieve	

the	best	possible	outcome	OPTA	cannot	always	commu-

nicate	directly	during	the	process	in	which	the	parties	en-

deavour	 to	 reach	 an	 agreement	 with	 each	 other	 for	 the	

purposes	of	securing	self-regulation.	Nevertheless,	OPTA	

seeks	transparency	in	its	regulatory	work.	Before	making	a	

final	decision	OPTA	prefers	communication	about	the	op-

tions	available	in	relation	to	the	process	of	self-regulation.

Finally,	OPTA	needs	to	ascertain	whether	self-regulation	

would	 also	 require	 it	 to	 make	 a	 decision	 to	 safeguard	

any	arrangements	made	by	the	relevant	market	parties	

under	public	 law.	There	are	pros	and	cons	to	 this.	One	

important	benefit	is	that	OPTA	is	able	to	enforce	any	ar-

rangements	 that	are	made.	The	 loss	of	 flexibility	 could	

be	a	drawback.

3.3 Proportionality
OPTA	 seeks	 to	 act	 proportionality	 by	 only	 intervening	

when	there	are	grounds	for	doing	so.	Where	a	enforce-

ment	is	needed,	OPTA	acts	in	accordance	with	a	regime	

which	entails	using	four	criteria	to	produce	a	score	for	the	

purposes	of	prioritising	intervention.	Two	of	these	criteria	

are	designed	to	consider	external	interests,	namely,	that	

of	society	and	the	benefits	(direct	or	otherwise)	to	provid-

ers	and/or	consumers.	Those	developments	which	place	

a	strain	on	the	state	of	competition	represent	interests	to	

society.	The	other	two	criteria	–	efficiency	and	effective-

ness	–	are	concerned	with	the	feasibility	of	any	action.	

Most	effort	is	directed	towards	potential	non-compliance	

which	is	rated	highest.	Based	on	this	policy,	those	mar-

ket	parties	that	follow	the	rules	are	less	inconvenienced	

by	regulation.	In	the	absence	of	concrete	indications,	in	

principle,	OPTA	assumes	that	a	market	party	obeys	the	

rules.	OPTA	obtains	information	about	the	behaviour	of	

market	parties	in	various	ways,	for	example,	its	own	in-

vestigations,	discussions	with	market	parties	and	com-

plaints	received	from	consumers.

Analyses	 of	 competition	 are	 at	 the	 heart	 of	 the	 legal	

framework	within	which	OPTA	operates.	The	system	of	

defining	markets,	designating	dominant	parties	and	then	

only	 imposing	 remedies	 if	 necessary,	 is	 based	 on	 the	

idea	that	the	parties	observe	the	rules,	unless	the	oppo-

site	is	shown	to	be	true.	In	this	case	OPTA	imposes	the	

least	onerous	obligation	required	to	resolve	the	relevant	

competition-related	problem.

The	 ‘traffic-light’	 model,	 which	 was	 introduced	 in	 2006	

and	which	gave	KPN	greater	 responsibility	 for	 its	end-

user	tariffs	is	an	example	of	regulation	in	respect	of	which	

OPTA	 acts	 on	 the	 basis	 of	 information	 that	 it	 receives	

from	a	market	party.	KPN	bears	primary	responsibility	for	

appropriate	compliance	with	its	obligations	in	relation	to	

tariffs	and	periodically	reports	on	the	outcome	to	OPTA.	

Should	it	appear	that	KPN	fails	to	accept	its	responsibil-

“A decision supported by market  
parties can be more effective than  
one imposed by OPTA.”
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ity,	OPTA	takes	action	for	the	purposes	of	enforcement.

In	 the	case	of	new	market	entrants	 it	may	happen	that	

they	are	not	aware	of	all	of	their	legal	duties.	In	such	a	

case	OPTA	opts	in	favour	of	providing	information.	Prac-

tice	shows	that	providers	respond	to	this	appropriately,	

thereby	making	 it	possible	 to	 limit	 the	number	of	more	

extensive	enforcement	proceedings.	OPTA	receives	 in-

dications	from	consumers	about	 the	conduct	of	market	

parties	 through	 ConsuWijzer,	 the	 consumers’	 informa-

tion	 website	 jointly	 operated	 by	 OPTA,	 NMa	 and	 CA.	

OPTA	uses	 this	website	both	passively	 through	 stand-

ard	reports	produced	on	the	basis	of	the	complaints	re-

ported,	 and	 actively	 by	 introducing	 specific	 complaints	

forms,	as	in	the	case	of	telemarketing.	OPTA’s		website,		

spamklacht.nl,	acts	as	a	second	kiosk	for	accepting	con-

sumer	complaints.	It	is	on	the	basis	of	these	complaints	

that	 OPTA	 initiates	 the	 bulk	 of	 its	 investigations	 into	

breaches	of	 the	prohibition	of	spam.	These	complaints	

may	 constitute	 grounds	 for	 launching	 an	 investigation,	

which	may	be	followed	by	intervention	such	as	fines.	

3.4 European collaboration
Dutch	 legislation	governing	 the	field	of	electronic	com-

munications,	which	OPTA	regulates,	 is	based	on	Euro-

pean	regulations.	Rather	than	acting	as	a	tight	straitjack-

et,	 European	 legislation	 offers	 scope	 for	 interpretation	

by	 the	 individual	 member	 states	 and	 national	 regula-

tory	authorities.	Major	 differences	 in	market	 conditions	

render	 uniform	 solutions	 impossible	 and	 undesirable.	

For	example,	the	position	of	internet	telephony	may	have	

reached	a	certain	stage	in	one	member	state	and	a	dif-

ferent	one	in	another.	Cable	infrastructure	may	not	be	as	

strongly	represented	in	any	other	European	country	as	

it	is	in	the	Netherlands.	In	such	cases	it	is	advisable	and	

even	necessary	that	different	obligations	apply	to	market	

parties	in	the	various	member	states.	OPTA	attaches	a	

great	deal	of	importance	to	collaboration	with	European	

regulatory	authorities	and	in	this	respect	and	is	a	mem-

ber	of	the	Independent	Regulators	Group	(IRG)	and	the	

European	Regulators	Group	(ERG).	The	most	important	

difference	between	the	two	is	that	 the	ERG	is	a	formal	

advisory	body	to	the	European	Commission	in	which	the	

latter	is	also	active,	whereas	the	IRG	merely	consists	of	

national	regulators.	

3.4.1 Harmonisation
European	legislation	is	designed	to	ensure	that	there	is	

a	properly	 functioning	 internal	market	with	free	circula-

tion	of	capital,	goods,	services	and	persons.	A	properly	

functioning	internal	market	can	facilitate	European	trade	

but	it	is	not	self-evident	that	it	will	produce	a	multiplicity	

of	pan-European	providers.	The	national	regulators	are	

seeking	to	achieve	harmonisation	and	legal	certainty	for	

telecommunications	 companies	 and	 also	 for	 providers	

of	 pan-European	 services.	They	 work	 closely	 together	

to	achieve	an	ever	expanding	degree	of	harmonisation.	

Within	the	IRG	and	ERG	these	efforts	take	the	form	of	

the	adoption	of	so-called	‘common	positions’.	Amongst	

other	 things,	 the	 latter	 set	 out	 the	 remedies	 that	 need	

to	be	 imposed	 in	certain	market	conditions.	Accommo-

dating	national	differences	therefore	does	not	constitute	

an	 obstacle	 to	 harmonisation.	 This	 is	 because	 these	

positions	help	 to	ensure	 that	 the	 regulatory	authorities	

adopt	an	identical	approach	towards	regulation	in	simi-

lar	circumstances.	Within	the	IRG	and	ERG	the	regula-

tory	authorities	have	agreed	that,	if	they	wish	to	deviate	

from	their	common	positions,	they	may	only	do	so	if	they	

cite	sound	reasons	for	doing	so.	In	this	way	administra-

tive	policy	 is	applied	as	uniformly	as	possible	and	 it	 is	

transparent	to	market	parties	when	and	why	this	 is	not	

the	case.	As	such,	the	regulatory	authorities	make	rules	

which	 they	 undertake	 to	 observe.	Their	 common	 posi-

tions	are	decided	on	in	the	ERG	and	IRG	project	teams.	

It	is	within	these	project	teams	that	positions	are	formu-

“Complaints filed by consumers  
at ConsuWijzer lead to intervention  
by OPTA.”
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lated	on,	amongst	other	things,	obligations	for	the	broad-

band	 markets,	 for	 terminating	 call	 charges	 and	 for	 the	

leased	line	wholesale	markets.	In	addition,	OPTA	is	ac-

tive	in	project	teams	which	are	involved	in	the	review	of	

the	European	 regulatory	 framework,	VoIP,	 international	

roaming	and	convergence.

In	order	to	streamline	internal	collaboration	the	IRG	has	

established	a	new	European	office,	which	is	simplifying	

the	 coordination	 of	 its	 international	 work.	The	 appoint-

ment	 of	 a	 single	 European	 regulatory	 authority,	 which	

would	take	its	place	above	the	national	regulators,	and	a	

proposal	to	extend	the	European	Commission’s	veto,	are	

the	 most	 important	 proposals	 which	 are	 expected22	 to	

be	presented	in	response	to	the	review	of	the	European	

regulatory	 framework.	 Extending	 the	 veto	 would	 mean	

that	the	European	Commission	would	no	longer	only	be	

entitled	to	veto	the	definition	of	a	market	and	an	analy-

sis	of	dominance	on	the	part	of	a	national	regulator	but	

also	any	remedies	which	the	latter	feels	are	appropriate.	

The	European	Commission	is	seeking	to	achieve	greater	

harmonisation	through	this.	OPTA	concurs	with	the	IRG	

that	these	proposals	are	not	required,	because	the	cur-

rent	structure	and	 framework	offer	sufficient	opportuni-

ties	to	achieve	further	harmonisation	successfully.	Shift-

ing	decision-making	powers	 in	 relation	 to	 remedies	 for	

national	markets	to	the	European	level	and	the	addition	

of	an	extra	layer	of	bureaucracy	through	the	appointment	

of	a	European	 regulator	 could	 result	 in	 inflexibility	and	

delays.	This	is	not	advisable	for	the	development	of	dy-

namic	markets	such	as	those	of	electronic	communica-

tions.	Growing	volatility	in	the	telecommunications	mar-

kets	 and	 the	 growing	 convergence	 of	 various	 markets	

are	 increasingly	demanding	 tailored	solutions	 from	 the	

national	regulators.	Such	tailored	solutions	can	only	be	

provided	on	the	basis	of	an	in-depth,	up-to-date	knowl-

edge	of	the	conditions	prevailing	in	the	various	national	

markets.	The	far-reaching	centralisation	of	powers	at	the	

European	level	is	at	odd	with	this.		

“Collaboration between European 
regulators renders one ‘Euroregulator’ 
obsolete.”

22	 The	concrete	proposals	were	not	yet	known	when	OPTA’s	Vision	2008	was	written.
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OPTA’s	Vision	2008	presents	a	view	of	the	future	of	the	

electronic	communications	and	postal	markets.	It	consti-

tutes	the	basis	for	our	strategic	direction	for	the	medium	

term	and	our	operations	 in	 the	short	 term.	A	 long-term	

goal	will	be	achieved	by	taking	clearly	defined	steps	now.	

In	this	respect	 the	emphasis	 is	being	placed	on	 issues	

which	will	enjoy	priority	in	2008.	In	addition,	OPTA	is	nat-

urally	also	involved	in	other	matters	which	are	not	cited	

as	top	priorities.	OPTA	has	designated	the	following	mat-

ters	to	be	top	priorities	for	2008.

Top priorities

Regulation	and	enforcement

Market	analyses	and	monitoring

Postal	market

End	user	interests

Most	important	activities

•	 International	roaming	tariff	regulation

•	 Assessment	of	KPN’s	compliance	programme

•	 	Regulation	of	compliance	with	the	traffic-light	

model

•	 Resolution	of	potential	disputes	concerning	All	IP

•	 	Harmonisation	of	remedies	in	connection	with		

the	IRG	and	ERG

•	 		New	fixed	and	mobile	phone	market	analyses		

and	the	finalisation	of	decisions	concerning	

broadband	(including	ALL	IP)	and	broadcasting	

(including	any	appeals	against	decisions)

•	 	Tariff	regulation	–	an	expected	resumption	of	the	

application	of	the	existing	system	for	the	purpos-

es	of	determining	price	caps	for	a	subsequent	

period	of	regulation	(Wholesale	Price	Cap-II)

•	 		Detailing	and	organising	a	structural	market	

monitor

•	 	Monitoring	the	roll-out	of	ALL	IP

•	 Universal	service	tariff	regulation

•	 	Registration	of	postal	service	providers	and	a	

turnover-related	fee	system

•	 	Dispute	resolution

•	 Misuse	of	numbers	(toll	and	otherwise)

•	 	Internet	safety

•	 	Switching	barriers

•	 	Telemarketing

For	more	details	about	these	top	priorities	and	proposed	

policy,	we	refer	you	to	our	budget	for	2008	(only	available	

in	 Dutch),	 which	 can	 be	 found	 on	 our	 website.	 It	 sets	

out	 the	 activities	 which	 OPTA	 will	 be	 undertaking	 dur-

ing	that	year	based	on	clearly	defined	operational	tasks.	

These	activities	are	largely	based	on	this	document.	In	

addition,	OPTA	will	be	involved	in	a	number	of	ongoing	

operations.		 	
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