
 
 
 
 
Consultation Document 
 
 
 
 
 

The Reasonableness of Fixed Terminating Tariffs 
 

 

OPTA, 13 January 2003 

         
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

OPTA/IBT/2002/02204366 

 



 

 1

 
 
 
 
 
 
 
 
 
 
 
 
 
Disclaimer 
 
This translation is an unofficial and therefore non-binding translation of the original Dutch document. 

The Dutch text is the leading version. OPTA accepts no responsibility whatsoever for misunderstandings 

arising from any discrepancy or as a result of mis-translation. In such circumstances reference will be 

made to the original Dutch text ‘Consultatiedocument de redelijkheid van vaste terminating tarieven’.
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Introduction 
The specific reason for this Consultation Document about the reasonableness of fixed terminating tariffs 

charged for fixed terminating access (FTA) was the application made by KPN to the Commission asking it 

to settle three disputes. In its application, KPN asked the Commission to make a ruling in the disputes it 

was having with three other providers of fixed telephone services about the terminating tariffs KPN was 

being charged for interconnection at its regional exchanges. According to KPN, these tariffs were 

unreasonably high.  

 

The Commission has stated that it considers itself authorized to settle these disputes by determining what 

a reasonable level would be for such tariffs. 

 

The background to these disputes can be found in the recent market developments that have taken place. 

In 2002, for no reason apparent to the Commission, certain providers decided to raise their FTA tariffs by 

a considerable amount. It was clear to the Commission that because of the circumstances surrounding 

terminating access, there was no certainty that FTA tariffs would not be raised even further. 

 

As explained in this document, the Commission was of the opinion that if terminating tariffs were allowed 

to increase unchecked, it would prevent effective competition, and the interests of the designated 

operator would be disproportionately affected. The Commission therefore considers it necessary, in the 

light of these disputes, to develop a policy to underpin its future rulings in this area. The circumstances 

surrounding interconnection are not only an issue for those involved in these disputes, they represent a 

general situation affecting the entire market. In order to create an objective and balanced view of this 

situation, the Commission wants to make its viewpoint clear to the entire market, and to eventually 

introduce new policy directives. This will help clarify the legal situation, create greater awareness, and 

increase transparency.  

 

In the policy being presented here, the Commission intends to introduce an upper limit for the 

terminating tariffs which market parties can charge KPN. However, where specific circumstances justify 

such, the Commission will be able to allow individual market parties to charge tariffs over the upper limit. 

 

The Commission considers it less relevant in this Consultation Document to discuss whether the current 

terminating tariffs of individual providers are reasonable or not. This document is solely for the purpose 
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of setting a (guideline for the) upper limit. The actual level of the tariffs of providers will be relevant in 

an the individual dispute case that arises after publication of the policy guidelines. 

 

Since the problem stems from the terminating tariffs market parties are charging KPN for interconnection 

from its regional exchanges, the Commission has focussed in this document on the tariffs charged for 

interconnection at this level. In principle, the Consultation Document only deals with the terminating 

tariffs charged for interconnection between KPN, as the operator with significant market power, and the 

other market parties. 

 

In this consultation process, all interested parties will be given an opportunity to present their views 

about how, when settling disputes, the Commission should decide the reasonableness of FTA tariffs. In 

particular, the Commission would like interested parties to give their response to the questions asked in 

this Consultation Document, summarised in chapter 7. 

 

At the end of the consultation period, the Commission will consider the views of the interested parties 

when finalizing its policy for the assessment of fixed terminating tariffs. The Commission then intends to 

translate this policy into detailed guidelines: the publication of these guidelines is planned for the second 

quarter of 2003. The guidelines will then be used by the Commission to settle any disputes put before it 

about the level of FTA tariffs. 

 

In light of the similarity between this issue and the situation surrounding mobile terminating tariffs, the 

Commission will try to ensure maximum uniformity with the policy on mobile terminating tariffs. 

 

It is expected that the new statutory regulations will become effective in 2004. The Commission is aware 

that the introduction of new legislation will probably mean the policy guidelines being developed here 

will have to be re-evaluated. Consequently, the policy proposed here will only be a provisional solution.  

 

Finally, the Commission would like to point out that this Consultation Document has been presented to 

the Netherlands Competition Authority (NMa), and that the Commission has received detailed advice from 

the NMa 
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Under the provisions of the Collaborative Protocol1, the NMa and OPTA will be working closely together 

during the current consultation round in order to make sure the performance and market approach of the 

two organizations complement each other and produce a more effective impact. 

 

 

 

 
1 Collaborative Protocol NMa/OPTA, 19 December 2000. 
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Background to the FTA 

1.1 Introduction 

In this chapter, the Commission will explain how prices are set for fixed terminating services, and how 

this process can lead to unreasonably high tariffs. To start with, though, the nature of FTA services is 

described. Next, the incentives which are supposed to influence terminating tariffs, and the underlying 

root causes of the current price development in FTA tariffs, are discussed. 

1.2 Nature of FTA services 

FTA services are interconnection services that a fixed operator must supply to other operators of 

telecommunication networks and/or services under article 6.1, paragraph 1, of the Telecommunications 

Act (TA). This ensures that end-users of one provider are able to communicate with the end-users of 

another provider. The functionality which a fixed operator supplies with the fixed terminating service is in 

fact the connection or termination of calls initiated by the end-users of another provider interconnecting 

with the fixed operator. Figure 1 illustrates this process: 

A B

a bterminating

 

 

Figure 1: end-user a (connected to network A) calls end-user b (connected to fixed network 

B) on his fixed line telephone. In order to connect this call, provider A needs fixed provider 

B. Fixed provider B therefore supplies provider A with an FTA service. Provider A pays 

provider B the FTA tariff charged by provider B for this service. 
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1.3 Incentives in relation to the level of FTA tariffs 

In a situation where the so-called ‘calling party pays’ principle2 is applied, it can be in the interests of one 

provider to charge other providers the highest possible tariffs for the termination of calls to end-users on 

its network. A provider can use the income generated by the terminating charges, which are ultimately 

paid by the end-users of other providers, to subsidise its own end-user tariffs and increase profitability. 

In this way, a provider can gain a competitive advantage. However, certain incentive measures can be 

introduced to prevent this from happening in practice. 

 

The existence of such incentive measures in the past was the main reason the Commission did not 

consider it necessary to publish a precise definition of the reasonableness principle for the tariffs of FTA 

services mentioned in the Act. In particular, the fact KPN could settle the FTA charges of other providers 

in its regulated end-user tariffs3 convinced the Commission that sufficient measures were already in place. 

Tariff differentiation gave fixed providers an incentive to set their FTA tariffs in line with the terminating 

tariffs of other providers. The effectiveness of this measure was largely dependent on the volume of 

Internet dial-up traffic, which is a significant proportion of all traffic generated by new providers. By 

adding an Internet Service Provider (ISP) to its network, a fixed provider can generate large volumes of 

dial-up traffic. However, most of this traffic originates in KPN's network (i.e., most of the ISP subscribers 

dial-up from KPN's network). As a result, it is above all KPN that has to pay terminating charges to other 

network terminating tariffs exceed a pre-determined upper limit (the regional terminating tariff of KPN), 

KPN can then charge the same higher FTA tariff to those end-users who made the dial-up calls to the 

other network. These end-users will therefore have to pay more for dial-up calls to the ISP on a network 

with high terminating tariffs. End-users are ultimately more likely to subscribe to an ISP on a network 

with lower FTA tariffs4. It is therefore in the interests of the ISP that its provider does not charge high 

 
2 The ‘calling party pays’ principle says that the calling party has to carry the costs associated with the placing of a 

call. The opposite of this principle is the so-called ‘called party pays’ principle, whereby the party receiving the call 

has to pay the connection charges. 
3 End-user tariff differentiation means the end-user is charged a higher tariff when calling those end-users 

connected to a network of a provider charging terminating tariffs above a designated maximum upper limit. 

Consequently, the terminating externality in particular cases will be internalised to a certain degree. In 2000, the 

Commission approved KPN tariff differentiation for its end-user tariffs if the terminating tariff of an interconnecting 

network was higher than the regional terminating tariff charged by KPN. 
4 This is the difference between dial-up calls to an ISP and calls to another end-user: if calls to a particular ISP are 

too expensive, the consumer can always decide to switch to a new ISP. If the calls to a specific end-user are too 

expensive, the end-user making the call does not have a similar and economically viable alternative (calls to other 

end-users can generally only be made via a specific fixed network). 
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terminating tariffs. In this way, an incentive was introduced that kept FTA tariffs for Internet dial-up 

traffic at a reasonable level. 

 

This measure was effective in keeping FTA tariffs at a reasonable level for several years. Recently, 

however, the Commission has seen several providers drastically increase their FTA tariffs, and 

consequently the charges for end-users have also gone up considerably. Figures 2 and 3 show how 

differentiated tariffs charged by a selection of operators have developed over the past few years.  

 

The Commission thinks the increases were probably triggered by the so-called grooming of internet 

traffic5. The grooming of internet traffic creates two separate traffic flows: internet traffic, and general 

traffic mostly consisting of voice telephony. There is very little incentive for providers to keep charging 

low terminating tariffs for general voice telephony6. 

 

 

 

 

 

 
5 Grooming of internet traffic means the Internet dial-up calls are no longer routed entirely over the telephone 

network, but partially over data networks, for example. This allows dial-up calls to be groomed from the telephone 

network at the earliest possible stage. A special dial-up prefix is used for this, the so-called 06760 number. 
6 It should be pointed out that grooming of Internet traffic has been possible since October 2001, but due to 

operational factors and the migration of end-users from geographical to 06760-numbers, grooming only started to 

take place in 2002. 
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Figure 2: impact of the FTA tariffs on KPN end-user call charges (conveyance, peak period) 

 

 

 
Figure 3: impact of the FTA tariffs on KPN end-user call charges (conveyance, off-peak) 
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1.4 Underlying causes of tariff development 

As well as the grooming of dial-up Internet traffic, the current increases imposed by certain 

providers for their FTA tariffs were also the result of the statutory obligation to provide 

interconnection, the nature of the terminating service itself, and the lack of any other incentives 

for price efficiency.  

Statutory obligation to provide interconnection 

As described in section 1.6, operators have a statutory obligation to provide interconnection in 

order to ensure users of different networks can communicate with each other (‘interoperability’) 

under article 6.1 TA. This means a provider cannot refuse to connect traffic to the network of 

another provider (even if it could justify such to its own end-users). When setting the FTA tariffs, a 

provider is therefore only partially discouraged by the possibility that the service will not be 

purchased if the tariff is excessively high. 

Nature of the terminating service 

The terminating service provided by a particular operator is sometimes seen by other providers as a 

‘bottleneck facility’ for the termination of traffic in the telephone network of the relevant operator. 

Other providers have to use this service in order to connect a call between their end-users and the 

end-users connected to the network of the operator in question. Essentially, they have to use the 

terminating service of the operator irrespective of the price charged for it. The operator in that 

sense therefore has a monopoly with regard to the terminating access service. This was also the 

conclusion of a previous study carried out by the NMa into mobile terminating tariffs7. 

 

A characteristic of the terminating service for voice telephony is the absence of a contractual 

relationship between the provider requesting terminating access and the end-user being called. In 

Figure 1, network provider A requesting network access with network provider B does not a 

commercial relationship with end-user b. End-user b has a commercial contract with network 

provider B. Network provider A is therefore only offering the service, the telephony service, to end-

user a, and not to end-user b. End-user a simply calls the number end-user b has been awarded by 

network provider B. 

 
7 Report on the market definition of the connection of calls in mobile networks, Netherlands Competition Authority, 

1 August 2002. 
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The way terminating service is provided creates the so-called externality of terminating access. In 

principle, this externality is created when the calling party has to pay the tariff for terminating 

access, while the party being called sets the level of the tariff (namely by choosing a particular 

network operator). Externality implies that the price of the provider's retail services does not take 

into account all the costs involved in providing the service. Because the price does not take into 

account all the associated costs, end-users are more likely to purchase this service (because the 

real costs are being paid by someone else). As a result, the price being charged misleads end-

users, who take decisions they might not have done if the external costs had been internalised in 

the tariff. Consequently, the allocation of resources is less than optimal and leads to welfare loss. 

No other incentives to keep prices low 

As was also the case with mobile terminating, the Commission had no reason to believe other 

incentives would be introduced to encourage low prices for voice telephony fixed terminating 

services 

 

In the first place, the end-user tariffs for calls to a fixed network are not sufficiently transparent 

for the calling party. The end-user does not usually know which network is being called, and what 

the terminating tariff is of the relevant fixed operator.  

 

Secondly, the actual behaviour of several non-designated fixed operators would suggest that the 

growth in revenues from FTA charges illustrated in Figures 2 and 3 is considered more important by 

these operators than the negative impact higher terminating tariffs might have on their 

businesses. The fact that certain providers benefit from charging a terminating tariff double that 

charged by KPN shows that under the present market conditions, fixed terminating tariffs, at least 

as far as voice telephony is concerned, are not likely to go down. It is extremely unlikely that such 

anomalies would appear in a truly competitive market. The explanation for this situation can be 

found in the fact that the price elasticity is low for calls between end-users: the call behaviour of 

end-users is only influenced to a small extent by the costs associated with calls to other end-users. 

This development has already been identified in mobile telephony. Furthermore, considering the 

similarities between mobile and fixed telephony services, it is likely that the conditions affecting 

the pricing of mobile tariffs are fundamentally the same as those affecting fixed tariffs. 
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This is supported by the conclusion of the NMa study referred to earlier into the mobile market8, 

carried out in 2002, that ‘the qualitative arguments and the quantitative evaluations all showed 

each operator had a sufficient market for connection services. A mobile operator appears to have 

no significant competitive pressure concerning the tariffs charged for connecting telephone traffic, 

either from the connection charges of other operators, or the retail tariffs charged by other 

operators.’ The qualitative evaluations of the NMa together with the quantitative indications 

supporting their conclusion are broadly speaking also applicable for FTA (at least insofar as it 

concerns voice telephony). This equally applies to the qualitative evaluation set out by the 

Commission in the MTA Consultation document and the MTA policy guidelines9. Similarly, in the 

United Kingdom it is apparent that the costs of an incoming telephone call are not a decisive factor 

for the majority of the (mobile) end-users concerning their choice of mobile provider10.  

 

Moreover, at this point in time there would seem to be no technical or economically viable 

alternative to communication with other end-users on a different network using (fixed) terminating 

services (communication with other end-users via mobile termination is on average considerably 

more expensive). Neither does the Commission expect to see genuine alternatives available on the 

Dutch market for the foreseeable future. 

 

 

I a).  Interested parties are asked to indicate the extent to which they think there is a general lack 

of incentives for price efficiency in voice telephony terminating services (now that Internet 

dial-up traffic is being groomed), and detail how any such incentives could be introduced. 

I b). Interested parties are asked to say what they think was behind the recent tariff increases. 

                                                      
8 Report on the market definition of the connection of calls in mobile networks, Netherlands Competition Authority, 

1 August 2002. 
9 Policy guidelines concerning the regulation of mobile terminating tariffs (Reference: OPTA/IBT/2002/2200802), 

28 March 2002, and Consultation document regulation of mobile terminating tariffs (Reference: 

OPTA/IBT/2001/203784), 19 December 2003. 
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Legal framework 

1.5 Introduction 

In this chapter, the relevant legal framework for the assessment of the reasonableness of FTA tariffs is 

discussed. This includes the current statutory framework, the associated rulings made by the Commission 

in the past, and the future statutory framework, which is expected to take effect in 2004.  

1.6 Current statutory framework 

SMP designation for fixed telephony market  

On 19 December 200211 the Commission renewed its designation of KPN as the party with 

significant market power (SMP) under article 6.4, paragraph 1, of the TA. This designation means 

that under article 6.6, paragraph 1, of the TA, KPN is obliged to charge terminating tariffs that are 

cost-orientated and set in a transparent way. 

 

Authority of Commission to settle disputes  

Under article 6.3, paragraph 1, of the TA, the Commission has the authority at the request of an 

interconnection party to set certain binding rules about the conditions under which 

interconnection should take place if the interconnecting parties are not able to reach an agreement 

by themselves. Under article 6.3, paragraph 2, of the TA, the Commission is furthermore authorised 

to settle disputes about whether existing agreements concerning interconnection, or the way in 

which they are put into practice, are contrary to the TA. The Commission therefore considers itself 

authorised to issue a ruling in the event that two interconnecting parties are not able to reach an 

agreement about the terminating tariffs applicable between them. 

 

The authority of the Commission to settle disputes under the TA is based on the implementation of 

the Interconnection Directive12. In the Interconnection Directive, it states in article 9 that the 

national regulatory authority has to take into account (although not limited to): 

 

• The interests of the users; 

 
11 SMP designation Fixed public telephony (article 6.4, TA), OPTA/EGM/2000/202722, 15 November 2000, which is 

extended in Continuation SMP designation fixed public telephony, OPTA/EGM/2002/203803, 19 December 2002.  
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• The regulatory obligations or restrictions imposed on parties; 

• The desire to stimulate the selection of innovative solutions on the market and to offer users a 

wide range of telecommunication services at national and Community level; 

• The availability of other technically and commercially viable solutions for the requested 

interconnection; 

• The desire to establish agreements on equal access; 

• The nature of the application in relation to the means available to fulfil the application; 

• The relative market positions of the parties; 

• The public interest; 

• The promotion of competition. 

Interconnection obligation 

Under article 6.1, paragraph 1, TA, all providers of public telecom networks or services, who 

thereby control the access of end-users to network connection points, have an obligation to 

provide interconnection of the relevant networks. This obligation therefore also applies to 

providers of fixed public telecommunication networks and services who have not been designated 

as an operator with significant market power.  

 

The obligation for interconnection, as is apparent from the parliamentary history of the TA13, also 

means that the interconnection tariffs charged by a party not designated as having SMP must in 

principle satisfy the assessment criteria of reasonableness. Setting very high interconnection 

tariffs, in other words tariffs so high that the potential interconnecting party cannot in all 

reasonableness be expected to agree to such, must therefore be seen as an act contrary to the 

obligation to interconnection set out in article 6.1.  

 

If a dispute is submitted about the maximum tariff a party without SMP can charge for the 

terminating service it provides, the Commission would consider itself obliged to keep within the 

conceptual framework of ‘reasonableness’, underlining the reasonableness and fairness which 

market parties are supposed to observe towards each other during their business transactions. 

 

‘Reasonableness’ in the context of the tariffs for telecommunication services is not an exact 

science, and the regulatory authority therefore has some discretionary power in this area. Whereas 

 
12 Directive 97/33/EG of the European Parliament and the Council of 30 June 1997 
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‘cost-orientated tariffs’ and ‘non-discriminatory tariffs’ are defined in the European 

telecommunication regulations as ‘based on the underlying costs plus a reasonable return’ and 

‘equal tariffs for equal services’, there is no explanation of the meaning of ‘reasonable tariffs’.  

Asymmetric interconnection regulations 

The current statutory framework for fixed telephony was drawn up on the premise that on the one 

hand the operator with SMP, the incumbent who was able to build up a very strong position in the 

market with its statutory monopoly over several decades, and on the other hand a number of new 

entrants, that solely on the basis of a legal position different to the position of the operator with 

SMP are able to develop in the market in such a way that eventually effective market competition 

would be achieved. Within this framework, the regulatory authority applies its discretionary powers 

in order to achieve a balance between the interests of the provider with SMP on the one hand, and 

the interests of the new entrants on the other, including the unequal starting point of the parties. 

Because the inequality in the starting positions of the parties is not a static situation – the starting 

point of the statutory framework within which the regulatory authority operates is still the gradual 

development of effective market competition - this balancing of interests should also develop in 

line with the market. 

 

This asymmetry is also expressed when defining the reasonableness of interconnection conditions, 

of which terminating tariffs are a part. The legislature has decided that reasonableness for the 

operator with SMP should be explicitly defined on the basis of cost orientation14. In relation to the 

reasonableness of the terminating tariffs of new entrants, as stated previously in this section, 

different rules apply. The history of case law shows that charging such a high tariff that the other 

party cannot in all reasonableness be expected to agree to such must therefore be seen as an act in 

breach of the obligation to interconnection15. 

 
13 Parliamentary documents I 1997/1998 25 533, no. 309b, p. 18 
14 Article 6.6, paragraph 1, of the TA 
15 Parliamentary documents I 1997/1998 25 533, no. 309b, p. 18 



 

 17

                                                     

1.7 Relevant rulings of the Commission 

KPN - Energis 

In connection with the dispute between Energis and KPN concerning the reasonableness of the 

terminating tariffs that Energis (currently Enertel) is charging KPN for its terminating services, the 

reasonableness of those tariffs was assessed by the Commission16 in terms of the margins involved. 

The Commission ruled in this dispute that it saw no reason to believe that the tariffs of Energis, 

which were commensurate with the cost-orientated tariff of KPN in the previous year, would be 

unreasonable. In an earlier dispute between KPN and Enertel17 (the so-called reciprocal dispute 

where KPN asked the Commission to find the terminating tariffs of Enertel should be reciprocal to 

the terminating tariffs of KPN), the Commission stated that (strict) reciprocity was not the only 

possible interpretation of the reasonableness concept. In section 1.22, the concept of reciprocity18 

is defined in greater detail. 

Policy guidelines on the regulation of mobile terminating tariffs 

In the policy formulation in relation to mobile terminating tariffs19 (mobile terminating access or 

MTA) the Commission defined reasonableness concretely by setting a maximum reasonable 

terminating tariff for mobile providers. The Commission based this maximum reasonable tariff on a 

benchmark of European mobile providers. The Commission decided to use a benchmark because it 

had no other models or reference points for setting reasonable tariffs, and the current statutory 

framework of the TA did not in principle give it the express authority to obligate non-designated 

providers to cost orientation. At least, the Commission recognised that the wording of the Act only 

related the obligation to cost orientation to the parties designated as having SMP in a particular 

market defined in the TA.  

 
16 Decision of 15 October 2001 (reference OPTA/IBT/2001/203129) 
17 Decision in the dispute between KPN-Enertel, 22 September 1999 (reference: OPTA/IBT/99/7686) 
18 The term reciprocality can lead to confusion. The Commission defined reciprocality in the above document as an 

approach where a link is made between the tariffs which the two providers charge each other reciprocally. 
19 Policy guidelines on the regulation mobile terminating tariffs, 28 March 2002 (reference 

OPTA/IBT/2002/2200802). 



 

 18

                                                     

Special access 

In connection with the assessment of the reasonableness of requests for special access, the 

Commission recently formulated certain starting points20. Central to these starting points is that 

the interpretation of the reasonableness principle depends in all cases on the concrete situation in 

which the principle has to be applied.  

1.8 Future statutory framework 

On 7 March 2002 and 12 July 2002 the European Commission established a new guidelines package for 

electronic communication networks and services. The basis of this package is the Framework Directive21. 

The other directives are specific guidelines, of which the so-called Access Directive22 is important for 

future policy in relation to fixed terminating tariffs. These guidelines contain the starting points for a new 

statutory framework in relation to electronic communication networks and services in the European 

Community, including fixed and mobile telecommunication networks. The various member states are 

responsible for implementing this legislation in their own national legislation. Although the above-

mentioned guidelines are scheduled to be incorporated in the national legislation on 25 July 2003, the 

Commission does not expect the new legislation to come into effect until the beginning of 2004. The 

current Telecommunications Act will then be changed in a number of central areas. 

 

As long as the framework has not being implemented in Dutch legislation, it is by no means easy for the 

Commission to accurately predict the impact of the new legislation on its policy. The Commission can 

however even at this early stage outline the European guidelines which will form the basis of the new 

legislation being implemented. According to the interpretation of the Commission, the new framework 

places less emphasis on a situation where on the one hand a dominant designated fixed operator, which 

from was able to build up its position in the market a monopoly situation over many years, and on the 

other hand relatively vulnerable new fixed providers entering the market. The new framework will as far as 

possible be worked out in a technology-independent way, and therefore it makes no express distinction 

between, for example, fixed or mobile providers. In the guidelines, it states that the European 

 
20 See in particular the MDF-access guidelines of 12 March 1999 (reference: OPTA/J/99/1443), the Consultation 

document “Forms of Special Access to Mobile Networks and reasonableness of requests for such”, and the decision 

of the Commission of 22 September 1999 (reference: OPTA/IBT/99/7686), in the dispute between KPN-Enertel. 
21 Directive 2002/21/EG of the European Parliament and the Council of 7 March 2002 on the harmonised regulatory 

framework for electronic communication networks and services (Framework Directive). 
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Commission is adopting a Recommendation concerning the relevant markets for products and services 

(hereinafter called the Recommendation on Relevant Markets) and will publish guidelines for market 

analysis and the assessment of significant market power (hereinafter called Market Analysis Guidelines). 

The national regulatory authority should, when determining the relevant markets, give maximum 

consideration to the Recommendation on Relevant Markets and the Market Analysis Guidelines. The 

Market Analysis Guidelines have since been published23. A number of draft versions of the 

Recommendation on Relevant Markets have already been published. There is, however, still no definitive 

Recommendation on Relevant Markets. Nonetheless, it would seem as if the European Commission when 

defining the markets will in the meantime take the position that each network is in principle a separate 

market for the termination of traffic. The interpretation of the European Commission concerning the new 

framework means it is possible that markets will be defined in such a way that each network will be 

considered a separate market, and the provider of the network can be designated as a party with 

significant market power. This is in contrast to the current situation where for the fixed market the 

emphasis is on one large party surrounded by relatively small parties.  

 

The European Commission's interpretation of the new regulatory framework of separate fixed terminating 

markets and separate monopolies implies according to the Commission a legal framework departing from 

an asymmetric relationship between the former monopoly and the new entrants. This legal framework will 

place more emphasis on a market analysis carried out by the national regulatory authority, in which the 

national regulatory authority has to determine which parties have significant market power. However, it 

should be pointed out here that this higher degree of symmetry does not mean in the opinion of the 

Commission that in the new framework the different circumstances of providers will not be fully 

recognised. 

 

  

 
22 Directive 2002/19/EG of the European Parliament and the Council of 7 March 2002 on the access to and 

interconnection of electronic communication networks and associated facilities (Access Directive). 
23 Guidelines of the Commission for the market analysis and the assessment of significant market power in the 

schedule of the Community regulation framework for electronic communication networks and services 

(2002/C165/03). 
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Facts and considerations in relation to 
reasonableness principle 

1.9 Introduction 

In this chapter, the Commission gives an overview of the facts and considerations relevant for the 

outlining of a balanced policy in relation to the reasonableness of FTA tariffs. First of all, the Commission 

will look at the need for a more detailed policy. The Commission will then deal with the actual level of the 

FTA tariffs, and the negative consequences that high FTA tariffs could have for market competition and for 

end-users. The Commission also considers it important to look at the differences and the similarities 

between the FTA and the MTA cases. Subsequently, the Commission will discuss the tariff that would be 

achieved in a competitive market, the positions that providers take towards each other, and finally the 

attitude towards the new statutory framework and the situation in other member states. 

1.10 Need for more detailed policy 

The Commission has up until now not given a detailed interpretation of the reasonableness principle for 

FTA tariffs, because previously there was no reason to give a more detailed description of the 

reasonableness principle referred to in the legislation (not charging such high terminating tariffs that the 

other party in all reasonableness could not be expected to agree to them). The lack of such a definition 

means that given the nature of terminating services and the present market conditions, new entrants 

could be tempted to set their terminating tariffs unreasonably high.  

 

With reference to the concrete situation described in sections 2.2 and 2.4 in relation to fixed terminating 

tariffs and fixed terminating services for voice telephony, and in connection with the position taken in 

this chapter, the Commission has come to the conclusion that effective competition for terminating fixed 

traffic (at least inasmuch as it concerned voice telephony) will not be achieved in the foreseeable future. 

On the contrary, if the grooming of internet traffic increase further, the Commission would expect the 

situation to only get worse. The Commission is of the opinion that under these circumstances it is likely 

that the fixed terminating tariffs charged by providers might be considerably higher than the tariffs that 

would exist in a more effective market. If so, these tariffs would be unreasonable. In any case, the 

Commission would like to point out that with more effective competition the tariffs would at least reflect 

the underlying costs. 
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II. Interested parties are asked if they agree with the position that there is a lack of effective 

competition in fixed terminating of traffic (at least in voice telephony), and it is unlikely to 

be achieved either wholly or partially in the foreseeable future. 

 

The Commission therefore considers it important to counteract any abnormalities that might occur 

because the difference between the KPN tariffs and the other tariffs is already too great (see also section 

2.4). However, the fundamental inequality in the market cannot be ignored, nor the way in which this 

inequality is expressed in the TA. That means, according to the Commission, that given the current market 

conditions, that at this moment there is no strict reciprocity whatsoever. Strict reciprocity would mean 

that the FTA tariffs of new entrants would by definition be exactly the same as the tariffs of the 

designated operator. The Commission therefore maintains its own ruling in its decision in the dispute 

between KPN and Energis, in which it stated that (strict) reciprocity was not the only possible correct 

interpretation of the reasonableness principle24.  

 

III. Interested parties are asked if they would like to see a link between the tariffs of the 

designated parties and the non-designated parties.  

1.11 Level of FTA tariffs in other European countries 

The FTA tariffs of KPN are not remarkable compared to those in other countries of the European Union. An 

overview of the tariffs in Europe is shown in Figure 4. Some countries have significantly higher 

terminating tariffs, while other countries have lower terminating tariffs. The terminating tariffs of KPN 

qualify as cost-orientated, and are determined according to the costs that an efficient provider would 

make (the so-called Forward Looking Long Run Incremental Costs, or FL-LRIC), with the understanding 

that this is based on the current network structure of KPN instead of the most efficient network 

structure25. Given the fact that most fixed providers in the Netherlands charge an FTA tariff that is almost 

equivalent to the cost-orientated regional terminating tariff of KPN, these tariffs could not be 

characterised as unreasonable.  

                                                      
24 Decision in the dispute between KPN-Enertel, 22 September 1999 (reference: OPTA/IBT/99/7686). 
25 The scorched node approach and not the scorched earth approach is being applied. 
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Figure 4: comparison of the FTA tariffs charged for a three-minute call by the incumbents in 

Europe.  

1.12 Negative impact of high FTA tariffs on the market 

If no downward incentive measures are introduced, providers can continue to raise their FTA tariffs 

without affecting the volume of terminating traffic they receive. Because the tariffs of the operator with 

SMP are closely regulated - on the basis of cost orientation - an unbridled growth of the terminating 

tariffs of new entrants could undermine the competitive position of the designated operator with SMP. 

The operator with SMP would then be paying high tariffs for the connection of traffic to the end-users of 

new providers, while the new providers would have to pay relatively less for their traffic terminated with 

KPN. This difference in tariffs could become so extreme that the profitability of KPN would be affected 

(the cost of which would partially be passed on to end-users), while the new providers continued 

generating extra income. This would encourage inefficiency (or allow super profits to be made), and the 

new providers would be able to ‘buy’ end-users subscribers because they could offer them lower tariffs, 

which would lead to inefficient forms of cross-subsidisation. In the current statutory framework, some 

degree of cross-subsidisation of non-designated parties is not automatically against the law, as long as 

the terminating tariffs remain reasonable. By keeping the difference between the tariffs of the designated 

operator and the other providers in check, it will help create a more level playing field. If, however, 

difference becomes excessive, the Commission does not consider the playing field to be level, so that 

effective competition will not be achieved (with no effective market forces), while the interests of KPN are 
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being harmed in an unreasonable way. Furthermore, such high tariffs would mean terminating services 

were not being delivered at the most efficient price/quality ratio. 

 

IV. The Commission would like interested parties to list the negative effects they think high FTA 

tariffs might result in. 

1.13 Negative impact of high FTA tariffs on end-users 

The identified externality means that some end-users have to carry costs they were not responsible for, 

while other end-users will be able to pass on costs to other end-users. In this way, the freedom of the 

end-user to make choices about which Furthermore, the disturbed market operation would mean 

inefficient behaviour is not corrected by market forces. Ultimately, the end-user also has to carry the cost 

of this inefficiency too. 

1.14 Differences and similarities FTA-MTA 

The Commission noted that there are both significant similarities and significant differences between the 

fixed and mobile terminating markets. The similarities and differences between the markets are crucial 

when deciding the extent to which a common approach can be taken in both cases. 

Similarities between FTA and MTA 

The mobile and fixed markets are similar insofar as the monopoly characteristics and the 

externality can have a disrupting effect on efficient market competition.  

 

The Commission identified the following similarities between the fixed and mobile markets, which 

are described in greater detail in section 1.4: 

1) In light of the actual behaviour of several fixed providers who have recently increased their 

terminating tariffs considerably, and the similarities with the mobile market, it can be said 

that the behaviour of the end-users of voice telephony services will not or only slightly be 

influenced by higher end-user tariffs resulting from tariff differentiation. 

2) With the exception of tariffs for dial-up Internet traffic, both mobile and fixed providers tend 

to set their terminating tariffs above the market-conform level. 
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V. Interested parties are asked to explain, point by point, the extent to which they agree with 

the above analysis in relation to the similarities between the fixed and mobile market 

sectors, and/or if they think there are any other relevant similarities. 

 

Differences between FTA and MTA 

 

1) The Commission established that the terminating tariffs of the fixed providers are relatively 

lower than the terminating tariffs of the mobile providers. This was done using the margin 

test described below, which was also used in the Mobile Terminating Tariffs Consultation 

Document.  

 

This test is based on the ratio of the end-user tariff to the provider's terminating tariff. This 

ratio is an indicator of the degree to which the end-user tariff is being subsidised by the 

provider's terminating income. If the difference between the end-user tariff and the 

terminating tariff is small (or if the terminating tariff is even higher than the end-user tariff), 

it is ceteris paribus more probable that the end-user tariff is being subsidised by terminating 

charges.  

 

If there was sufficient competitive pressure, the tariff for the end-user service, which consists 

of upstream traffic and downstream traffic, would be considerably higher than the charge for 

a wholesale service (terminating), which consists exclusively of downstream traffic. Apart 

from the lower network load with such a terminating service, a terminating service also 

means that no retail costs (for example, connected with marketing or end-user billing) are 

involved. 

 

A three minute local call with KPN (BiBa) during peak hours currently costs the end-user 10.5 

eurocents (exclusive VAT), while the regional terminating tariff26 for the call is 3.8 eurocents. 

The terminating tariff therefore amounts to 36 per cent of the end-user tariff. A limited group 

of fixed providers charges higher terminating tariffs and lower end-user tariffs than KPN, so 

                                                      
26 The BiBa-tariff concerns traffic that is part local, part regional, and part national. If a regional tariff is used for 

the end-user tariffs (BiBa-tariff) and the terminating tariff, the ratio would be higher than weighted average of the 

local, regional, and national terminating tariffs. Despite these facts, a decision was nonetheless taken to use the 

regional tariff. 
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that the ratio of terminating to end-user tariffs is even greater. For example, the FTA tariff 

for UPC, one of the highest, for a three minute regional call during off-peak hours is about 72 

per cent of the end-user tariff. See also figures 5 and 6 for an overview. 

 

In conclusion, the following should be noted. As can be seen in diagram 1 of the 

Consultation Document ‘Regulation of Mobile Terminating’27, the terminating tariff of various 

mobile providers was significantly higher than the end-user tariff. Also the fact that providers 

charged the same or nearly the same as the cost-orientated tariff of KPN is a clear indication 

of the fact that the tariffs of a large part of the fixed providers cannot the assessed as 

unreasonable. 

 
Figure 5: ratio of the FTA tariffs to the end-user tariffs of various operators for a three 

minute call during off-peak hours. Because parties targeting the large wholesale market do 

                                                      
27 Policy guidelines on the regulation mobile terminating tariffs, 28 March 2002 (reference 

OPTA/IBT/2001/203784). 
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not charge fixed end-user tariffs, it was assumed that they charged between 5 and 25 per 

cent lower end-user tariffs for conveyance than KPN. 

 

 

Figure 6: ratio of the FTA tariffs to the end-user tariffs of various providers for a three minute 

call. See also Figure 5. 

 

2) As stated in section 3.3, the largest operator of fixed public telephony, KPN, has been 

designated as the party with SMP in the market for fixed telephony, and on that basis is 

obliged to maintain cost orientation. Because this obligation does not apply to other fixed 

providers, the lack of incentives to moderate prices can result in the difference between the 

terminating tariff of KPN on the one hand, and those of other providers on the other, 

becoming larger, with the resulting disruptive effect that would have on markets. Therefore it 

is not only the absolute level of the tariffs that is relevant, as the difference between the 

terminating tariffs of the operator with SMP and the other providers is also significant. 

 

3) The market shares in the mobile consumer market are spread much more evenly than in the 

fixed consumer market, which consists of one very large provider (KPN, the operator with 

SMP) and a group of relatively small parties. This indicates the considerable inequality 

between the parties. If the Commission considered this inequality during formulation of its 

policy for fixed termination, it might lead to a policy that was more asymmetric than the 

policy for mobile terminating tariffs. 
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4) A number of providers charge tariffs that are very close or equal to the FTA tariff of KPN. 

Another group charges tariffs that are significantly higher than the KPN tariffs. The picture 

for the fixed market is therefore less straightforward than that for the mobile market. 

 

5) The proposed FTA policy deals exclusively with the interconnection business between KPN as 

the party with SMP on the one hand, and new providers on the other. The policy rules for MTA 

tariffs were focussed on the relationship between the different mobile providers, and the 

relationship between mobile providers and fixed providers.  

 

VI. Interested parties are asked to explain, point by point, the extent to which they agree with 

the above analysis in relation to the differences between the fixed and mobile market 

sectors, and/or if they think there are any other relevant differences. 

1.15 Tariffs in a competitive market 

If there was the same level of competition in fixed terminating tariffs as in fixed end-user tariffs, 

providers would be forced to base their tariffs more on the lowest terminating tariff in the market, which 

is currently also charged by KPN as designated operator. In the consumer market for fixed telephony, 

non-designated operators generally charge lower tariffs than KPN as the party with SMP.  

 

In a market with homogenous products and effective competition, providers would not be able to set their 

tariffs above the lowest tariff (the tariff of the most efficient provider). If there was a single terminating 

market with effective competition, this tariff would not be higher than the tariff of an efficient provider. 

According to current opinion, however, a single terminating market could not exist. Furthermore, the 

European Commission has stated that individual networks can be considered as separate terminating 

markets. In the event each network was a separate terminating market, and each operator in that market 

had a monopoly, it would prima facie seem obvious that the tariff charged in that market would have to 

be seen in isolation from the tariffs of other providers (and based on the actual costs of that individual 

provider it would be possible to set a reasonable terminating tariff). However,  in practice such an 

approach where the terminating tariffs of one operator are being considered independently from the 

terminating tariffs of other operators might not be fully adequate. As stated earlier, the terminating 

tariffs of the one provider are passed on to the end-user tariffs of another provider. In this way, the 

possible inefficiency of the one provider is passed on to the other provider via the end-user tariffs. From 

this perspective a fully isolated approach of each single terminating market would seem less appropriate 
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in practice. Taking the tariff of an efficient provider as the common starting point for all providers, on the 

other hand, would adequately recognise role terminating tariffs play in the competitive positions of the 

providers.  

 

VII a). Interested parties are requested to say if they think there are homogenous products (i.e., 

are the terminating services of the various providers identical?). 

VII b). Interested parties are asked to state the extent to which they agree with the position that 

the Commission cannot assess terminating tariffs purely on (the costs of) the network of a 

certain provider, but that also the effect that high terminating tariffs can have on the 

competitiveness of other providers is relevant when setting a reasonable FTA tariff for a 

particular provider. 

 

VIII. Interested parties are asked if they agree with the view that if there was sufficient market 

competition in terminating tariffs, these tariffs would gravitate down to the lowest level in 

the market, which is currently the tariff charged by KPN. 

1.16 Relative position of other providers to KPN 

The asymmetric framework described in section 1.6 requires the regulatory authority to act cautiously 

when it is setting conditions which simultaneously apply for both the operator with SMP and the new 

entrants, and taking into account the interests of the operator with SMP as well. The right balance should 

contribute to the creation of a level playing field. The Commission has to make a decision against the 

following background conditions. 

 

The Commission is aware that new parties entering the market have less scale advantages, much off-net 

traffic, relatively higher overheads, no established reputation, lower brand recognition, higher marketing 

costs, a higher risk profile and consequently higher capital costs, and the cost of initial capital investment 

and/or start-up losses. On the other hand they have state of the art networks, with less exchanges, and 

low maintenance costs. Furthermore, non-designated operators have more freedom in certain areas than 

the designated provider, as they are not bound by the obligations of transparency, cost orientation, and 

non-discrimination.  

 

KPN does indeed have an historical network structure that in certain aspects is out of date, but it has low 

investment costs (the network was already there), enormous brand recognition, relatively high capacity, 
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large scale advantages with enormous traffic volumes, with a very low overheads/traffic volume ratio. KPN 

was able to build up a very strong position with its monopoly over several decades. 

 

IX. The Commission asks interested parties what they think of the comparison made by the 

Commission between on the one hand the networks of new entrants, and on the other hand 

the network of KPN. 

1.17 Relative position of other providers  

The Commission considers it necessary to recognise the differences between fixed providers. The 

Commission noted there were differences between the other providers. In this context, the Commission 

can in principle address the differences between providers resulting from the lack of a level playing field. 

In the policy guidelines ‘Regulation of Mobile Terminating Tariffs’, the Commission distinguishes between 

providers on the basis of when they were able to enter the market. The Commission considers this 

distinction particularly relevant, since some providers were prevented from entering the market any 

earlier because only so many frequency licences were available (and faced different costs when they did 

enter). The Commission is not aware of different conditions imposed on different non-designated 

providers, whereby for example one non-designated provider was prevented from entering the market 

while another non-designated provider was allowed to enter. Nonetheless, the Commission noted that the 

FTA tariffs presently charged by the various non-designated providers differ considerably. 

 

X a). Interested parties are requested to indicate whether they agree with the view that there is a 

reason to make a distinction between the various non-designated operators. 

X b). Interested parties are asked to explain the wide range of different FTA tariffs charged by non-

designated providers. 

1.18 Relationship with new regulatory framework 

The Commission considers itself bound for the time being by the current framework of the TA. 

Nonetheless, the Commission considers it desirable that the policy it formulates within the current 

statutory framework conflicts as little as possible with the consequences of the new regulatory framework. 
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1.19 Situation in other member states 

The situation in the various member states in relation to the level of the FTA-tariffs, and the way in which 

these are regulated, shows dissimilarities. Summarised, in most European member states there is a form 

of reciprocity, at least in the way in which the fixed terminating tariff of non-designated providers is 

linked to the tariff of the designated provider. The Commission considers it desirable, where this falls 

within its authority and coincides with its objectives to create effective competition and to protect end-

users, to bring its policy as much as possible in-line with the policy that is applied in other member states 

of the European Union. The Commission has made a study about the level of the tariffs and the way in 

which providers are regulated in the various countries of the European Union. 

Application of the FTA-policy in the European Union 

Forms of reciprocity were current in most of the member states, although there was a group of 

countries that did not regulate the tariffs of non-designated providers in a way whatsoever. The 

reciprocity was not strict reciprocity in all cases. All sorts of permutations were possible. In Austria, 

for example, the regulatory authority decided regardless the level at which interconnection took 

place (local, regional, or national) a regional terminating tariff was the most reasonable FTA tariff 

for new entrants. In France, they have chosen for a tariff determined by the waited average of the 

local and the regional tariffs based on the proportion of traffic between these two categories. In 

Belgium, it is based on reciprocity, unless the cost base of a new entrant justifies a higher tariff. on 

the other hand, there are member states where there is de facto reciprocity, despite the fact that 

the regulatory authority has never made a ruling about the FTA tariffs of non-designated parties. 

The Commission is of the opinion that an approach based on some form of reciprocity is 

commensurate with the policy in the rest of the European Union. 

 

For further details of the study, see the appendix of this document. 

Tariffs of designated operators 

A comparison between the FTA tariffs which the designated operators in Europe are allowed to 

charge shows that the FTA tariffs KPN is allowed to charge in the Netherlands are not particularly 

high or low (see figure 4). In relation to the single transit terminating tariff, which is comparable 

with the definition of regional terminating used by KPN, five other countries have set a tariff lower 

than KPN's. 
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Tariffs of non-designated providers 

The FTA-tariffs of non-designated providers within Europe are generally not made public. The 

comparisons carried out designated operators between the various member states are only partially 

available. Furthermore, the Commission is not allowed to publish this data. The fact the tariffs of 

non-designated providers in the one country are in-line with the tariffs of the designated operator, 

and in other countries (such as the Netherlands) are not, cannot be explained with any certainty.  
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Interpretation of reasonableness principle 

1.20 Introduction 

In this chapter, the Commission explains its interpretation of reasonableness, which is based on the facts 

and considerations discussed in the previous chapters. In section 1.21, first of all most important starting 

points are summarised which the Commission has used to define reasonableness. These starting points 

have already been dealt with extensively in the above chapters. Thereafter, the Commission describes in 

the subsequent sections the proposed definition. As well as this proposed solution, the Commission also 

presents the market with a two other interpretations in order to create the broadest possible 

understanding of the viewpoints of interested parties. Next, the Commission looks at the transition phase 

before the proposed policy introduced. The chapter concludes with a section about the relationship 

between the proposed policy and the end-user tariff differentiation of KPN. 

1.21 Starting points of policy 

The Commission is of the opinion that a number starting points should be applied when defining the 

reasonableness principle in relation to FTA-tariffs. These starting points are based on the above. For a 

good understanding of how the proposed policy was arrived at these starting points are summarised 

below. 

 

• If terminating tariffs were set in a competitive market, then in principle a market-wide tariff would be 

applicable equal to the lowest tariff in the market. This is because in a fully competitive market the 

price for a service would be determined by the cheapest provider. It should be pointed out though 

that the current opinion is that there is not a single terminating market, since this would mean 

individual networks functioned as separate markets. 

• The cost-orientated KPN-tariff is the lowest tariff in the market, and given the fact that the tariff is 

cost-orientated and that the tariff is based on the costs of an efficient provider, he can be seen as a 

good approximation of a market conform tariff. Therefore, the tariff of KPN can be considered a 

reference point that in principle can have relevance for other providers with different cost structures 

(see 4.10). 
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• This does not mean, however, that the costs of new entrants cannot be relevant for the assessment of 

the reasonableness of FTA tariffs. A provider could for example show that the maximum reasonable 

tariff set by the Commission would make it impossible for it to recover its costs despite the fact that 

the provider has been operating in an economically justifiable way. In that case, it is possible that 

the Commission would consider the costs as a factor. 

• It would not be appropriate in such a situation to assess the reasonableness other parties in the same 

way as for the designated operator: 

a) the current statutory framework is asymmetric: the provider with SMP has as designated party 

under article 6.4, paragraph 1, of the TA specific obligations imposed upon it that do not 

expressly apply to other parties, in particular the obligation for cost orientation is relevant in 

this context (see section 1.6); 

b) The designated provider has been able to build up an unrivalled market position over many 

years from a position of monopoly so that it now has advantages of scale and scope. In the 

different comparisons, there is no level playing field (see section 4.5). 

• By imposing a different, more strict, regime for the designated provider, as the legislature intended, 

a level playing field is created. The terminating tariffs of the designated provider have to meet 

stricter requirements than they tariffs of non-designated providers. The interpretation of 

reasonableness for non-designated providers is therefore subject to change, which in time develops 

in line with the development of the relative positions as a consequence of a forced later entrance (see 

section 4.9). 

• If the difference between the tariff of KPN as designated party on the one hand, and that of the other 

parties increases on the other hand, the potential for inefficiency and behaviour by these parties that 

disrupts competition will also increase. Therefore, this difference not be allowed to increase and 

checks, and the Commission considers it desirable that the tariffs of new entrants be limited in some 

way (see section 4.3). 

• The terminating service provided by a particular operator is a ‘bottleneck facility’ for the termination 

of traffic of other providers in that telephone network. Other providers have to use this service in 

order to connect a call between their end-users and the end-users connected to the network of the 

operator in question. Essentially, they have to use the terminating service of the operator irrespective 

of the price charged for it because of the statutory obligation imposed. The operator in that sense 

therefore has a monopoly with regard to the terminating access service. 

• A closer analysis of the individual situation in a dispute arbitration case would have to take place 

before a definitive ruling about the reasonableness of such could be stated.  
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The Commission considers it therefore reasonable to adopt an approach which takes into account both the 

disadvantage of non-designated parties on the one hand (level playing field), and the introduction of 

incentive measures for efficient behaviour on the other hand (sustainable competition). These incentives 

should be such that the terminating tariffs of all providers would eventually develop to the level that 

would be charged by an efficient provider. 

 

In relation to mobile terminating tariffs, the Commission has set an upper limit for a transition period 

based on the European benchmark. The European Commission (EC) has brought that the use of a ‘best 

practice’ approach for the assessment of interconnection tariffs as an interim solution is possible28, at 

least when it comes to setting mobile terminating tariffs. As mentioned earlier, the Commission is at the 

opinion that with regard to the current issue, a better method for setting a maximum reasonable fixed 

terminating tariff is available: the fixed terminating tariff half KPN forms a good approximation of the 

tariff of an efficient provider using the FL-LRIC methodology. 

1.22 Proposed option 

The Commission eight, based on the considerations in the previous chapter, the following interpretation 

of the reasonableness based on ‘delayed reciprocity’ within the current interconnection regime would be 

the most appropriate. This interpretation is explained in the following section in more detail. Before the 

Commission deals with this specific form of reciprocity, the Commission will define what it understands by 

the general term ‘reciprocity’, and state what the scope of the regulation is. 

Reciprocity 

The term reciprocity can lead to confusion. The Commission defined reciprocity in this document 

when two providers charge each other for same service, the tariff charged should be the same. 

because the structure of the KPN network is basically different to the network structure of other 

parties (KPN's network has more exchange levels), the structure of KPN's interconnection tariffs is 

therefore different to the tariff structure of the other providers. KPN charges other providers a 

local, regional, or national terminating tariff (depending on the level where the exchanges are 

 
28 See the Report of the Commission on interconnection prices in a liberalised telecommunication market of 19 

March 1998 (98/C 84/03). The EC a goes step further than the Commission and recognises benchmarking as a 

method for setting the tariffs of a particular provider when there are drawbacks with a cost model. The Commission 

applied benchmarking in relation to MTA tariffs in order to define an upper limit. 
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located)29. Non-designated providers, who generally only have a view exchanges in their networks, 

often apply a general terminating tariff. The Commission considers it reasonable, in the context of 

the current policy formulation process, that if there is interconnection between KPN and a second 

provider at one of KPN's regional exchanges, then the tariff charged by this provider should be 

compared with the regional tariff of KPN. This Consultation Document shall therefore confine itself 

to terminating tariffs applicable for interconnection at one of KPN's regional exchanges. 

 

XI. Interested parties are asked to say if they think it would be reasonable to compare the tariff 

of non-designated providers interconnecting with KPN at one KPN's regional exchanges with 

the regional tariff of KPN. 

 

Delayed reciprocity 

                                                     

As mentioned earlier, the Commission has rejected strict reciprocity as the one and only method 

for defining reasonableness, in line with its previous decisions, the asymmetric statutory 

framework combined with the competition disadvantage that non-designated providers have 

compared to the designated provider. At the same time, the Commission considers it very likely 

that in the long-term, the terminating tariffs of all providers will gradually settle to the level that 

would have been achieved in an effective competitive market. In light of the slow progress in 

achieving long-term objectives, the Commission considers it reasonable if a directive was issued 

for the maximum reasonable tariff applicable for the designated provider to also apply for the 

other providers. 

 

This delay factor, the number years back in time, takes into account on the one hand the 

asymmetric framework of the TA, and on the other hand the relative disadvantageous position of 

the non-designated providers. This approach is referred to by the Commission as ‘delayed 

reciprocity’. This basically means that new entrants are allowed to charge a higher tariff than KPN 

on the condition it is not higher than a tariff that KPN had charged itself at a particular time in 

the past. In this way, the disadvantage referred to of non-designated providers is expressed by 

 
29 Non-designated providers who only interconnect with KPN from a few locations generally have to pay KPN's 

national FTA tariffs. They have to pay a general terminating fee for the termination of their traffic, less a deduction 

for the so-called sleep tariff. This last tariff is for the transport from the regional exchange to the interconnection 

point of the provider. Providers who interconnect with KPN at their regional exchanges, have to pay KPN a regional 

FTA charge. 
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giving them time to adjust to the applicable cost-orientated terminating tariff of KPN as 

designated fixed provider, which over the last few years has been continually adjusted 

downwards. On the one hand the fixed providers are thus allowed to charge a higher terminating 

tariff than the provider with SMP. On the other hand, they are simultaneously encouraged to 

increase their efficiency with the prospect that their terminating tariff, albeit with ascertain 

delay, will have to be in line with the regulated tariff of the SMP-provider. This approach 

addresses the increasing efficiency that is to be expected of new entrants. Furthermore, the 

predictability in relation to development of tariff rates for the market would be increased. 

 

The Commission therefore considers the approach the most suitable to use as a concrete 

definition of reasonableness. The Commission also expects the direction in which the maximum 

tariffs would go under this approach would be commensurate with the developments that will be 

the result of the new legal framework. The Commission recognises that the definition of the exact 

delay period is inherently somewhat arbitrary. The question that needs to be answered is what 

delay period would be sufficient to counteract the disadvantaged starting position of non-

designated providers.  

 

As stated previously in section 5.2, it is possible that if a provider could show that the maximum 

reasonable tariff set by the Commission would make it impossible for it to recover its costs 

despite the fact that the provider has been operating in an economically justifiable way, the 

Commission would take these costs into account. 

The policy proposed here would have to apply until it is clear how the reasonableness of FTA 

tariffs will be interpreted under the new regime. 

 

XII. The Commission requests interested parties to respond to the intention of the Commission to 

consider where justified the costs of non-designated providers as a factor (if the costs were 

not due to inefficient operational management) when setting the maximum permitted 

tariff. 

 

XIII. The Commission requests interested parties to specify which costs might mean that despite 

efficient operational management they would be forced to exceed the upper limit for 

terminating tariffs set by the Commission. 
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The table below gives the average (for start, peak rate, and off-peak tariffs) of the FTA tariffs of 

KPN over the past five years. Figure 7 shows those values as a graph. 

 

 

Effective date Tariff (euro cents) 

01.07.97 1.23 

01.05.98 1.23 

01.07.98 1.09 

01.07.99 1.13 

01.07.00 1.04 

01.07.01 0.73 

01.07.02 0.72 

01.09.02 0.69 

 

 

 

Figure 7: average KPN FTA tariff since 1997 in euro cents 

 

 

XIV. Interested parties are asked to give their view on the proposal to introduce delayed 

reciprocity. 
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XV. Interested parties are asked to say why they would consider a delay factor of three years to 

be the most reasonable. 

 

The Commission considers it desirable to adjust the erratic development of the KPN tariffs into a 

smooth curve. The Commission therefore proposes to draw a straight line between the FTA tariffs 

charged in 1997 and the tariffs being charged today. This is illustrated in Figure 8 for regional 

terminating tariffs. 

 

To prevent unexpected tariff changes, the Commission proposes to set the tariffs of providers on 1 

September of each year. Providers can then already determine the tariff on 1 July, the date on 

which the KPN FTA tariffs are set30. This coincides with the date on which the FTA tariffs for ODRB 

are introduced31, and with the annual interconnection tariffs of KPN approved by the Commission, 

which are currently set each year on 1 September. 

 

If the maximum permitted tariff for the following 12 months was set on 1 September 2002, based 

on a delay factor of three years, this tariff would be calculated as follows (see also Figure 8):  

 

Figure 8: example calculation of FTA tariff. 

                                                      
30 It should be pointed out that the Commission has determined its policy in the context of a three-year tariff system 

where it sets the interconnection tariffs of KPN every three years instead of annually. This would increase cost 

predictability for the market. This means that on 1 July 2003 the interconnection tariffs would be announced that 

would apply for KPN until 30 June 2006. 
31 Approval of cost calculation system, 27 June 2002, OPTA/IBT/2002/201682, sub-reference 9 
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First of all, a straight line is drawn between the FTA tariff of 1997 and the tariff that applied on the 

date on which the tariff is set. This line runs from the date on which the tariff became effective in 

1997 to the date on which the maximum tariff for non-designated parties would be applicable, 

which in the case of example would be 1 September 2002. The tariff that would be applicable the 

following year on that date, in this case 30 August 2002, is the tariff on the straight line three 

years previously (marked with a dot in figure 8). With a delay factor of 3 years that would in this 

example be 1 September 199932. 

 

Each year, a new line would be drawn in this way from 1997 to the date on which the new 

maximum tariff became effective in order to set the maximum tariff applicable for 12 months in the 

above described way. 

 

XVI. Interested parties are asked for their views on the proposal to use the delay factor as a way 

of avoiding a sudden change in tariffs. 

1.23 Average tariffs 

Another subject that has to be looked at more closely is the breakdown of the average 

terminating tariff in a tariff structure. The current tariff of the fixed terminating service is based 

on a distinction between start, peak, and off-peak rates, where various providers can determine 

different peak rate and off-peak periods. To make the tariffs of the various providers comparable, 

however, a clear mean average has to be established. 

 

Example: the upper limit of the average FTA tariff is set at 1 cent/minute. Say the traffic volume 

of operator A for the previous year was 10 million minutes, of which 5 million minutes peak rate 

and 5 million minutes off-peak, with an average call lasting 8 minutes (peak rate) and 12 minutes 

(off-peak). The provider can use a breakdown whereby the set-up, peak rate, and off-peak tariffs 

are set at 3 cents, 0.8 cents/minute, and 0.4 cents/minute. After middling, this produces a result 

of 1.0 cents/minute: the conveyance costs are 10 million times 0.8 plus 5 million times 0.4, 

which equals 10 million cents. The number of peak rate and off-peak calls are 1.25 million and 
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417,000, which together equals 5 million cents in set-up costs. The total costs of 15 million cents 

divided by 15 million minutes equals 1.0 ct/min. If the provider charged tariffs calculated in this 

way, they would not be charging more than the maximum permitted tariff, so the tariffs would be 

valid. 

 

The Commission is using a middling method comparable with that applied in the policy guidelines 

for mobile terminating tariffs. This therefore makes it possible in principle for every provider to 

middle the average terminating tariff (i.e., to set its own peak rate, off peak, and setup tariffs), 

on the condition the eventual average terminating tariff per minute over a particular period was 

not higher than the maximum tariff per minute prescribed. The breakdown should be based on 

the traffic data for the previous year. That means a provider can middle its tariffs on its traffic 

data for the previous year (so that if the provider has kept to the upper limit for the average FTA 

tariff in the previous year, its average FTA tariff based on its traffic data in that year would remain 

under this upper limit). For the middling of setup, conveyance, peak, and off-peak rates, the 

provider would have to split the number of calls in the previous year, together with the number of 

having minutes, into peak rate and off-peak. 

 

XVII a). Interested parties are asked to explain their attitude towards the proposal of the 

Commission to set the fixed terminating tariff at the average FTA tariff three years 

previous. 

XVII b). If interested parties are against the proposal, the Commission would invite them to 

suggest a methodology that preserves the distinction between start, peak rate, and off-

peak tariffs. 

XVIII. Interested parties are asked to explain their attitude towards the method proposed by 

the Commission to calculate the average of previous FTA tariffs. 

1.24 Other tariff components 

It is possible that fixed providers not only charge per minute for their terminating service, but 

also have monthly tariffs (subscription please) or even other types of tariffs (e.g. tariffs per 

port). In this connection, the Commission asked itself if and how such types of tariffs could be 

included in the method for the fixed terminating service. 

                                                                                                                                                                      
32 The Commission considers it reasonable that the permitted tariff of a non-designated provider cannot in principle 
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XIX. Interested parties are asked for their opinion and insight about whether other types of tariff 

calculation (i.e., not per minute) should be used when establishing the maximum 

reasonable tariff. 

1.25 Other options 

Introduction 

As stated earlier, the Commission considers the definition of the reasonableness principle – that is 

to say the guideline for the maximum reasonable FTA tariff - would most appropriately be decided 

based on delayed reciprocity. As well as the use of delayed reciprocity, as described in the above 

sections, the Commission would now like however to put forward two other interrelated approaches 

to interested parties. These approaches are more concerned with the cost structures of non-

designated providers, and therefore lean towards cost orientation. In addition, the implementation 

of both options would be a long process, which is considered not to be compatible with the 

necessity of addressing the problem in the market decisively in light of current circumstances. 

Although the Commission has no preference for these two options, both possibilities are 

nonetheless being presented to the market parties for assessment of the vision of the Commission. 

BULRIC adjusted for non-designated providers, with supplement 

This approach uses the BULRIC model (used to set the terminating tariffs of KPN, which stands for 

‘Bottom Up Long Run Incremental Costs’), which is currently the most accurate model for 

establishing the costs of an efficient provider. This model could be adjusted in certain areas to 

provide a better model for the situation of new entrants, such as in relation to the structure of the 

network. The BULRIC model device for KPN is based on an efficient provider with the understanding 

that costs associated with the number of network locations of KPN (‘nodes’) are included in the 

model as well, even if this increases the tariff of KPN. This approach is known as the ‘scorched 

node’ approach. The counterpart of this approach is the so-called ‘scorched earth’ approach, which 

is based on a completely new network, with an optimal number of network locations. If the 

‘scorched node’ approach used for the network of KPN was also applied for the networks of new 

entrants, which have a different topology, it would probably produce a different BULRIC tariff than 

for an individual provider. The Commission, however, considers that in the current framework it is 

                                                                                                                                                                      
be lower than the tariff of KPN. 
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not likely that tariffs for new entrants could be determined exclusively in such a cost-orientated 

way. The Commission is of the opinion, that given the asymmetry set out in the TA, consideration 

should be given to the position of the other providers, who despite economically justifiable 

behaviour cannot be expected to be as efficient as the SMP-provider. That means that a reasonable 

supplement on the tariff for KPN should be calculated that makes it possible for the providers to 

compete with each other and with the provider with SMP on a level playing field. This supplement 

would therefore take into account aspects connected with the disadvantageous position that has 

arisen because the provider with SMP was able to build up its network and expand its client base 

over many years with his monopoly position. Relevant aspects might be brand recognition, 

reputation, client base, experience, investment resources, and scale advantages. 

 

XX. Interested parties are requested to state their attitude towards this approach. 

 

XXI. Interested parties are asked to state which way they think the supplement should be 

calculated (which costs should be considered in which way in the calculation?). 

Reciprocity with supplement 

This approach is closely related to the previous one, and says that the lowest tariff, being the tariff 

of KPN, would also be the generally applicable tariff in a competitive market. The tariff should 

therefore be considered as a reference point for the whole market. The Commission is definitely not 

implying here that the cost structure of KPN is identical to the cost structure of the other providers. 

As stated previously, the Commission is of the opinion that given the asymmetry expressed in the 

TA, consideration should be given to the position of the other providers (where providers, despite 

efficient behaviour, are still less efficient today than the provider with SMP). That is why a 

reasonable supplement should be calculated in accordance with supplement described above under 

‘BULRIC adjusted for non-designated providers with supplement’. 

 

XXII. Interested parties are requested to state their attitude towards this approach. 

 

XXIII. Interested parties are asked to state which way they think the supplement should be 

calculated (which costs should be considered in the calculation in which way?). 
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XXIV. Interested parties are asked if they know of any other method for determining the 

reasonableness of FTA tariffs, and their reasons for suggesting it. 

1.26 Transition period 

If the fixed terminating tariffs of non-designated providers have to remain under the upper limit set by 

the Commission, this will have consequences in particular for providers who charge a tariff that is above 

this upper limit (and for which no special circumstances apply to justify an exception to the rule). The 

Commission is of the opinion that it is reasonable that such parties are given the opportunity to gradually 

adjust their tariffs downwards to the upper limit. In this way, providers will be able to alter their business 

case so that lower terminating revenues can be compensated for. The Commission is therefore of the 

opinion that it is reasonable if providers are given sufficient opportunity to adjust their tariffs. After this 

period, all providers should have adjusted their tariffs so they are not higher than the maximum 

reasonable tariff set by the Commission. 

 

XXV. Interested parties are asked to explain their views on the length of the transition period. 

1.27 End-user tariff differentiation 

As stated earlier, the Commission would like to make it clear that existing policy of the Commission in 

relation to the end-user tariff differentiation KPN is allowed to apply will not be affected by the proposed 

future policy of the Commission. If interconnection takes place at the level of the regional exchanges of 

KPN and the tariff for the service is higher than the regional terminating tariff of KPN, KPN will retains for 

the time being the entitlement to recover the higher terminating tariff from its end-users. 

 

XXVI. Interested parties are requested to state the extent to which they agree with the intention 

of the Commission to continue with the current policy in relation to end-user tariff 

differentiation. 
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Future developments 

1.28 Introduction 

In this chapter, the Commission will discuss the expected future developments. These developments are of 

such a size and nature that the Commission considers it very likely that they would mean the proposed 

policy would have to be adjusted in the future in certain areas.  

1.29 No cost orientation for the time being, future policy 

As already mentioned in section 3.4, it is expected that the new statutory regulations will become 

effective in 2004. This new legislation will have significant consequences for the authorities of the 

Commission, and the way in which it operates. Furthermore, the Commission has noted that insight and 

economic theory in relation to the background of terminating service provision is constantly being 

updated. This has led amongst other things to a Recommendation of the European Commission to 

consider the networks of individual providers as separate markets for terminating services. The study 

carried out in the Netherlands in 2002 by the NMa into mobile terminating services supported in broad 

terms the vision of the European Commission (at least for mobile telephony)33. The Commission considers 

it very probable that it will be forced by these developments to reconsider the proposed policy in the new 

framework. Treating each network as a separate market, which would seem to be supported under the new 

regulatory framework, implies a more symmetric interconnection market than is currently the case. In the 

policy guidelines ‘Regulation of mobile terminating tariffs’ and the Consultation Document of the same 

name, the Commission has already indicated that the new statutory framework would warrant a study into 

whether or not the terminating tariffs of mobile parties should be established on the basis of cost 

orientation in the future. The Commission is of the opinion that such an obligation to cost orientation in 

principle could equally apply for fixed providers given the current analysis. The Commission therefore also 

considers in principle the proposed policy in this sense as provisional. That means the Commission is 

planning for the guidelines on the maximum tariff to come into effect on 1 September 2003, after which 

this guideline will be adjusted annually, until the interpretation of reasonableness is redefined as a 

consequence of the new legislation. The idea is to establish a policy within the current statutory 

 
33 Report on the market definition of the connection of calls in mobile networks, Netherlands Competition 
Authority, 1 August 2002. 
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framework so that on the one hand the current problem in the market is addressed, and that on the other 

hand the future implications of the new framework are taken into account as far as is possible. 

 

XXVII. Interested parties are requested to indicate whether they agree with the view that cost 

orientation can be imposed on non-designated operators under the current legal framework. 

 

XXVIII. Interested parties are asked to state the extent to which the mobile terminating policy 

would have a different shape than the fixed terminating policy within the new regulatory 

framework. 

 

It is not clear at this stage which form of cost orientation would be required or desirable within the new 

statutory framework in such situations. The Commission is looking for the time being at such options as 

setting an upper limit for the FTA tariffs with the LRIC model as a starting point, a more individual 

approach per network, and using reciprocity as a starting point (insofar as this is compatible with the 

requirement of cost orientation). The eventual development of a cost model, depending on the solution 

adopted, can furthermore take a considerable amount of time. As the Commission also pointed out in the 

Consultation Document ‘Regulation of mobile terminating tariffs’, the Commission sees possible 

development of this model as a transparent process that should be implemented very carefully, and with 

the extensive participation of market parties. In that case, the nature of the matter alone would require 

significant development time, even if existing models are used. The Commission considers it essential in 

any case that providers have sufficient clarity about future developments concerning the maximum 

permitted terminating tariff. The predictability of the policy carried out by the Commission should be a 

central element in any possible adjustment of the policy. The Commission will therefore be responsible for 

making sure any future adjustment to the terminating tariffs of fixed providers that providers are given 

sufficient opportunity to modify their business cases in a responsible, gradual process. The Commission 

proposes that the current policy should apply until the new policy has been established in relation to FTA 

tariffs. 

 

The Commission should point out here that it considers it important that such processes are coordinated 

with other official bodies whose jurisdiction covers the current problem, such as the NMa or the European 

Commission. The Commission will be moreover obligated to do so in the new regulatory framework. 
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XXIX. Interested parties are asked to explain the way they think cost-orientated FTA tariffs should 

be calculated under the new statutory framework, if the new framework for FTA required a 

type of cost orientation.  
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A summary of the questions 
 

 

I a).  Interested parties are asked to indicate the extent to which they think there is a general 

lack of incentives for price efficiency in voice telephony terminating services (now that Internet 

dial-up traffic is being groomed), and detail how any such incentives could be introduced. 

 

I b). Interested parties are asked to say what they think was behind the recent tariff increases. 

 

II. Interested parties are asked if they agree with the position that there is a lack of effective 

competition in fixed terminating of traffic (at least in voice telephony), and it is unlikely to be 

achieved either wholly or partially in the foreseeable future. 

 

III. Interested parties are asked if they would like to see a link between the tariffs of the 

designated parties and the non-designated parties.  

 

IV. The Commission would like interested parties to list the negative effects they think high FTA 

tariffs might result in. 

 

V. Interested parties are asked to explain, point by point, the extent to which they agree with 

the above analysis in relation to the similarities between the fixed and mobile market sectors, 

and/or if they think there are any other relevant similarities. 

 

VI. Interested parties are asked to explain, point by point, the extent to which they agree with 

the above analysis in relation to the differences between the fixed and mobile market sectors, 

and/or if they think there are any other relevant differences. 

 

VII a). Interested parties are requested to say if they think there are homogenous products (i.e., 

are the terminating services of the various providers identical?). 

 

VII b). Interested parties are asked to state the extent to which they agree with the position that 

the Commission cannot assess terminating tariffs purely on (the costs of) the network of a certain 
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provider, but that also the effect that high terminating tariffs can have on the competitiveness of 

other providers is relevant when setting a reasonable FTA tariff for a particular provider. 

 

VIII. Interested parties are asked if they agree with the view that if there was sufficient market 

competition in terminating tariffs, these tariffs would gravitate down to the lowest level in the 

market, which is currently the tariff charged by KPN. 

 

IX. The Commission asks interested parties what they think of the comparison made by the 

Commission between on the one hand the networks of new entrants, and on the other hand the 

network of KPN. 

 

X a). Interested parties are requested to indicate whether they agree with the view that there is a 

reason to make a distinction between the various non-designated operators. 

 

X b). Interested parties are asked to explain the wide range of different FTA tariffs charged by 

non-designated providers. 
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XI. Interested parties are asked to say if they think it would be reasonable to compare the tariff 

of non-designated providers interconnecting with KPN at one KPN's regional exchanges with the 

regional tariff of KPN. 

 

XII. The Commission requests interested parties to respond to the intention of the Commission 

to consider where justified the costs of non-designated providers as a factor (if the costs were not 

due to inefficient operational management) when setting the maximum permitted tariff. 

 

XIII. The Commission requests interested parties to specify which costs might mean that despite 

efficient operational management they would be forced to exceed the upper limit for terminating 

tariffs set by the Commission. 

 

XIV. Interested parties are asked to give their view on the proposal to introduce delayed 

reciprocity. 

 

XV. Interested parties are asked to say why they would consider a delay factor of three years to 

be the most reasonable. 

 

XVI. Interested parties are asked for their views on the proposal to use the delay factor as a way 

of avoiding a sudden change in tariffs. 

 

XVII a). Interested parties are asked to explain their attitude towards the proposal of the 

Commission to set the fixed terminating tariff at the average FTA tariff three years previous. 

 

XVII b). If interested parties are against the proposal, the Commission would invite them to suggest 

a methodology that preserves the distinction between start, peak rate, and off-peak tariffs. 

 

XVIII. Interested parties are asked to explain their attitude towards the method proposed by 

the Commission to calculate the average of previous FTA tariffs. 
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XIX. Interested parties are asked for their opinion and insight about whether other types of tariff 

calculation (i.e., not per minute) should be used when establishing the maximum reasonable tariff. 

 

XX. Interested parties are requested to state their attitude towards this approach. 

 

XXI. Interested parties are asked to state which way they think the supplement should be 

calculated (which costs should be considered in which way in the calculation?). 

 

XXII. Interested parties are requested to state their attitude towards this approach. 

 

XXIII. Interested parties are asked to state which way they think the supplement should be 

calculated (which costs should be considered in the calculation in which way?). 

 

XXIV. Interested parties are asked if they know of any other method for determining the 

reasonableness of FTA tariffs, and their reasons for suggesting it. 

 

XXV. Interested parties are asked to explain their views on the length of the transition 

period. 

 

XXVI. Interested parties are requested to state the extent to which they agree with the intention 

of the Commission to continue with the current policy in relation to end-user tariff differentiation. 

 

XXVII. Interested parties are requested to indicate whether they agree with the view that cost 

orientation can be imposed on non-designated operators under the current legal framework. 

 

XXVIII. Interested parties are asked to state the extent to which the mobile terminating policy 

would have a different shape than the fixed terminating policy within the new regulatory 

framework. 

 

XXIX. Interested parties are asked to explain the way they think cost-orientated FTA tariffs should 

be calculated under the new statutory framework, if the new framework for FTA required a type of 

cost orientation.  
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Further procedure 
Those concerned and other interested parties can present in writing their vision on the subjects covered 

in this Consultation Document to the Commission by Friday 21 February 2003. Any comments should be 

sent to: 

 

Independent Post and Telecommunication Authority 

Department of Interconnection and Special Access 

Mr J.A. van Steenis MSc 

P.O. Box 90420 

2509 LK The Hague 

 

with the reference 'consultation on fixed terminating tariffs'. 

 

At the end of the consultation period, these points of view will be made public. Parties who are of the 

opinion that aspects of their comments must be treated confidentially are asked to state is clearly, and 

provide detailed reasons why confidentiality should be observed. A copy of the published document will 

be sent to all those who contributed. 

 

As part of the consultation process, a public hearing will be held at the offices of OPTA on Friday 14 

February 2003 at 13.00 hours. Those concerned and other interested parties who want to attend this 

hearing, or who want to address the hearing in person, are requested to inform the above-mentioned 

contact person no later than Friday 7 February 2003 (j.vansteenis@opta.nl). 

 

This document is also available on OPTA's website at: www.opta.nl. 4 more information, contact Mr E.J. 

van Veldhuizen Phd, in the Department of Interconnection and Special Access. Telephone (070) 315 92 

48, E-mail: e.vanveldhuizen@opta.nl 
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Appendix I Background to the new statutory framework 

This appendix looks at the new guidelines for electronic communication services and networks. In 

particular, it looks at which changes implementation of the new guidelines will have for the policy in 

relation to fixed terminating tariffs. 

 

The new guidelines 

On 7 March 2002, the European Parliament and Council established a new package of guidelines for 

electronic communication networks and services. This package consists of a Framework Directive34, an 

Access Directive35, a Universal Service Directive36, and an Authorisation Directive37. On 12 July 2002, the 

Directive on Privacy and Electronic Communication38 was added to this package. The first four of these 

directives must be implemented in national legislation by 25 July 2003, and the final directive by 31 

October 2003. However, the Commission does not expect the new telecommunication legislation, in which 

all the above-mentioned Directives will then be incorporated, to come into effect until the beginning of 

2004. 

 

Framework directive 

For the policy in relation to fixed terminating tariffs, particularly important are the Framework Directive 

and the Access Directive. The Framework Directive forms the basis of the new guidelines. In article 8 of 

this directive the objectives are formulated which the national regulatory authority (the Commission in 

the Netherlands) has to consider when exercising its authorities and carrying out its tasks. For example, 

the national regulatory authority has to take measures which advance competition, contribute to the 

development of the internal market, and promote the interests of the citizens of the EU. 

 

 
34 Directive 2002/21/EG of the European Parliament and the Council of 7 March 2002 on the harmonised regulatory 

framework for electronic communication networks and services (Framework Directive). 
35 Directive 2002/19/EG of the European Parliament and the Council of 7 March 2002 on the access to and 

interconnection of electronic communication networks and associated facilities (Access Directive) 
36 Directive 2002/22/EG of the European Parliament and the Council of 7 March 2002 on the universal service and 

user rights in relation to electronic communication networks and services (Universal Service Directive). 
37 Directive 2002/20/EG of the European Parliament and the Council of 7 March 2002 on the authorisation for 

electronic communication networks and services (Authorisation Directive) 
38 Directive 2002/58/EG of the European Parliament and Council, 12 July 2002, on the processing of personal details 

and the protection of private life in the electronic communication sector (Directive on privacy and electronic 

communication) 
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Access Directive 

The aim of the Access Directive, taking into account the principles of the internal market, is to create a 

regulatory framework for the relationship between providers of networks and services that leads to 

effective competition, interoperability of electronic communication services, and benefits for consumers. 

Furthermore, the Access Directive also includes a definition of access and interconnection. Where access is 

broadly defined, interconnection is limited to a specific type of access. Nonetheless, it is important to 

make a distinction. This is due to the type of parties that are obligated to provide access and/or 

interconnection.  

The obligation to interconnection is based on interoperability. Interoperability means that users of a 

company can communicate with users in the same company or a different company, or have access to 

services provided by the other company. The Access Directive states that interoperability can be imposed 

by the national regulatory authority on businesses that control access to end-users. Interconnection is 

seen as the physical or logical collection of electronic communication networks in order to achieve 

interoperability. If the electronic communication networks of companies that do not control access to 

end-users are necessary to achieve interoperability, then this company can also be obligated to provide 

interconnection. 

A major change from the current legislation in the Netherlands is that there will no longer automatically 

be an obligation of interconnection for all businesses.  

 

Obligations concerning access to and use of specific network facilities, which go beyond interconnection, 

can only be imposed under the Access Directive on parties that have been designated as parties with 

significant market power. Obligations associated with this are transparency, non-discrimination, separate 

accounting, price control, and cost allocation.  

 

Relevant markets 

The procedure for the designation of a party with significant market power and the imposition of 

obligations on that party will change considerably. It will no longer be specified in the legislation how a 

market should be analysed, and how a decision to make a designation should be reached. The Framework 

Directive introduces guidelines for the market analysis and the assessment of significant market power39 

(hereinafter called the guidelines). The European Commission published the guidelines on 11 July 2002. 

 
39 Guidelines of the Commission for the market analysis and the assessment of significant market power in the 

schedule of the Community regulation framework for electronic communication networks and services, 11 July 2002, 

(2002/C165/03) 
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The national regulatory authority has to comply with the guidelines in its analysis of the market and the 

designation of one or more parties.  

At the same time, it is no longer set out in the legislation which markets should be analysed before a 

party with SMP can be designated. The Framework Directive introduces a Recommendation on relevant 

markets for products and services (hereinafter called the Recommendation). The European Commission 

will adopt the Recommendation after public consultation and discussions with the national regulatory 

authorities. When determining the relevant markets, the national regulatory authorities should give 

maximum consideration to the relevant markets detailed in the Recommendation.  

In the last working document for the consultation on the recommendation40, the following market is 

defined: “Call termination on individual public telephone networks provided at a fixed location.“ 

 

Consequences of the new legislation for FTA policy 

Above all, it can be concluded that as a result of the new regulatory framework interconnection will no 

longer be obligatory for all parties in the Netherlands. Interoperability, on the other hand, can be 

imposed by the national regulatory authority for businesses that control access to end-users. If a 

company terminates traffic with end-users, then this company controls access to those end-users. There is 

even mention of the physical and logical connection of networks in this context, in other words 

interconnection necessary to achieve interoperability. The expectation of the Commission is that 

particularly for a service as voice telephony, Interoperability and interconnection will remain obligatory. 

Furthermore, markets will be analysed after extensive consultation which can result in businesses being 

designated. It would seem as though the market for the termination of calls at a particular public fixed 

telephony network should be identified and studied. If this results in a designation, it will be possible to 

impose specific access obligations on the company, including cost-orientated tariffs.  

 
40 Working document – Public consultation on a draft Commission Recommendation on relevant product and Service 

Markets within the electronic communications sector susceptible to ex ante regulation in accordance with Directive 

2002/21/EC of the European Parliament and of the Council on a common regulatory framework for electronic 

communication networks and services, 17 June 2002, ‘Review of the price control on calls to mobiles’, Oftel, 26 

September 2001. 
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Appendix II. Situation in other countries 

France 

In France, the regulatory authority ART has ruled in two disputes that fixed terminating tariffs should be 

reciprocal. All market parties set their tariffs in accordance with these rulings. ART makes a distinction 

between two categories of non-designated providers when defining reciprocity: providers in the market 

for commercial end-users, and providers in the consumer market (residential). ART understands 

reciprocity for non-designated providers active in the commercial market to mean that the tariffs of these 

providers must be equal to the waited average of the terminating tariffs of the designated operator 

(France Telecom), which is set based on the proportion of local traffic to regional traffic for all non-

designated fixed providers in the whole of France together. ART understands reciprocity for non-

designated providers active in the consumer market to mean that the tariffs of these providers must be 

equal to the ‘single tandem’ terminating tariff. Reciprocity is seen as a competition-neutral solution, 

which encourages new entrants to improve efficiency. 

 

Germany 

In Germany, the discussion in the past was between new entrants and the designated operator, Deutsche 

Telekom. This has not, however, led to any disputes up until now. The German providers use mutually 

reciprocal terminating tariffs. These terminating tariffs can be seen as a form of self-regulation. 

Reciprocity means in the German situation that all according to the level in the network where 

interconnection takes place, a local, regional, or national terminating tariff is applicable. 

 

Norway 

In Norway, up until now there have been no disputes between providers in relation to the fixed 

terminating tariffs. Providers decided to use reciprocal tariffs after negotiations with each other. 

Reciprocity means here that all according to the level in the network where interconnection takes place, a 

local, regional, or national terminating tariff is applicable. 

 

Spain 

In Spain, there have been three disputes in relation to FTA tariffs in the past. The Spanish regulatory 

authority ruled that the tariffs that already applied in the standard interconnection agreement (RIO) had 

to be maintained. In theory, reciprocity for non-designated fixed providers could mean that their 

terminating tariffs depend on the level at which they are interconnecting (local, regional, or national). In 

practice, however, this comes down to a local tariff (because most providers interconnect at this level). 
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The tariffs in the RIO are characterised by the regulatory authority as the reference point which gives the 

right economic incentives to market parties. As far as is known, market parties comply with these tariffs. 

 

Finland 

The situation in Finland is different than in the rest of Europe. There are several designated providers in 

Finland. The tariffs of new entrants are not in principle regulated. The terminating tariffs of non-

designated parties are not public, and cannot be ascertained (including through the regulatory 

authority). 

 

Austria 

The Austrian regulatory authority ruled in a dispute in relation to FTA tariffs that FTA tariffs of non-

designated parties have no obligation to cost orientation. The tariffs of non-designated parties must 

however be reasonable. Market-conform tariffs are seen as reasonable prices (i.e. tariffs which would be 

achieved with effective competition). For these reasons, reciprocity guarantees reasonable tariffs. 

Because new entrants have a different network structure than the designated operator, Telekom Austria, 

the distinction of local, regional, and national is not applicable. The regulatory authority is of the opinion 

that the regional tariff of Telekom Austria most closely approximates a reasonable tariff (as a sort of 

average between local and national).  

 

Portugal 

In Portugal, there have been no disputes in relation to the FTA tariffs up until now. The reciprocity 

principle does not automatically flow from the national legislation. The non-designated providers 

therefore use tariffs and tariff structures that do not necessarily conqueror with the tariffs of the 

designated provider. A rough estimate is that non-designated providers have somewhat higher tariffs. In 

Portugal, the regulatory authority has allowed the designated operator to differentiate end-user tariffs 

where there are justified reasons for doing so.  

 

Iceland 

In Iceland, no dispute has arisen in relation to FTA tariffs up until now. The tariffs are not directly 

regulated. The tariffs are reached based on commercial negotiations. End-user differentiation is not 

applied, but is not automatically excluded. The FTA-tariffs of non-designated providers can differ 

considerably from those of the designated operator. 
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Ireland 

ODTR has up until now not made a ruling about FTA tariffs in a dispute. Reciprocity is not imposed in 

Ireland by the regulatory authority. The exact FTA tariffs of non-designated entrants are not available. 

These tariffs are known to be substantially higher than the tariffs of the designated operator, Eircom.  

 

Belgium 

In 2002, there was a dispute in Belgium about the FTA tariffs. A provider with a cable infrastructure asked 

the regulatory authority for permission to charge higher FTA tariffs than the designated provider, 

Belgacom. The regulatory authority approved this request because of the special circumstances of the 

non-designated provider: an upgraded cable network, investment in local infrastructure, and residential 

end-users. If a provider can show that it has higher costs than other providers, then there is room for 

discretionary powers. In practice, however, the starting point for the other providers up until now has 

been reciprocity. Reciprocity for non-designated providers means that all according to the level in the 

network where interconnection takes place, a local, regional, or national terminating tariff is applicable. 

In practice, the regional terminating tariff is generally applicable.  

 

United Kingdom 

In the United Kingdom, the designated provider, British Telecom (BT), has submitted a dispute. The tariffs 

of non-designated providers are based on BT's current costs. Because the costs decorated by BT are 

subject to a price-cap of 10 per cent, BT is asking for the other providers to reduce their tariffs by this 

percentage as well. At the moment, however, there are no reciprocal tariffs. Depending on the level in the 

network where providers interconnect, a local, regional, or national tariff is applied. 
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