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Sir, 
I INTRODUCTION 
1 On behalf of Contour Global Bonaire B.V. (CGB), I herewith respectfully submit CGB's 

opinion (zienswijze) on the "Draft  method to establish the tariffs for production and 
distribution of electricity and drinking water in Caribbean Netherlands 2017-2019" of 4 July 
2016 (the Draft Method). 1  

2 Following this consultation phase, the final Method will be based on the BES Electricity 
and Drinking Water Act (the Act) and on the BES Electricity and Drinking Water 
Regulation (the Regulation). 

3 The Draft Method has been published on the website of the Autoriteit Consument & Markt 
(ACM), stating that interested parties are invited to opine on the Draft Method until and 
including 16 August 2016. CGB hereby timely submits its opinion. 

4 This opinion is submitted in English. Given the nationality of CGB's shareholder and the 
fact that the Draft Method has been provided in English as well as in Dutch, it is deemed 
more efficient to use the English language. CGB is not aware of any third party's interest 
that could be impeded by this opinion being submitted in English. However, in the event 
that ACM would require CGB to submit this opinion in Dutch, CGB would of course 

Concept Methode tot vaststelling van tarieven voor productie en distributie van elektriciteit en drinkwater in Caribisch Nederland 2017 — 2019, 4 full 2016  (https://www.acm.nl/en/publications/publication/16036/Draft-method-decision-on-Drinkinq-Water-and-Electricity-in-the-Caribbean-Netherlands-2017---2019/)  
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provide a Dutch translation. 
II GENERAL 
5 CGB maintains its principle standing point that production price regulation imposed under 

the Act is an unnecessary and unjustifiable impediment of its vested rights and of the 
fundamental contractual freedom under which the current contractual framework (in 
particular: the Power Purchase Agreement between CGB and WEB (the PPA) was 
entered into. 

6 The energy charge under the PPA is cost-based and not excessive. The electricity prices 
on Bonaire are in line with electricity prices on Curacao and Aruba. 2  There are no 
indications (or allegations) that the power production prices on Bonaire (including the 
prices charged under the PPA) are excessive or abusive and there is no cause for the 
drastic measures imposed under the Act that are feared to result into severe damages to 
investment of Contour Global. 

7 However, under the explicit reservation of its rights, CGB is willing to cooperate where it 
can in order to establish the most appropriate (i.e. the least detrimental) regulation 
methodology possible. 

8 As an introductory general remark, reference is made to the letter from the Minister of 
Economic Affairs (MEA) to the Second Chamber of Parliament on price regulation 
measures in general in the BES region.' In this letter, the MEA acknowledges: 

At the same time, price regulation cannot prevent that, as the result of the 
very small economic scale of the islands, the production costs of many 
goods and services (per unit) are relatively high and that goods and 
services have to be imported from nearby regions. As enterprises cannot 
reasonably be forced to sell produce below cost-price, the potentially 
added value of price regulation is limited to those situations where the 
price level cannot be explained by the underlying cost. Also, price 
regulation can have undesirable side-effects, for example because the 
quality of goods and services may decline as a result of maximum prices. 

9 CGB is concerned that ACM, in establishing the Method and the regulated production 
price, may be focusing too much on pushing down prices without duly observing the actual 

Reference is made to the report of Mazars, which states that it has been given information on the applicable power sales prices on Bonaire in comparison to Curacao and Aruba and that based on that information it concludes that the prices on Bonarire, Curacao and Aruba are comparable. Mazars (30 November 2015), Rapport van bevindingen — onderzoek WEB-Bonaire (Project WEB-Ecopower). p. 38. Letter to Parliament of 20 June 2014, reference DGETM-MC / 14101894. 
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production costs (and costs related to other statutory tasks) and the fact that they cannot 
be influenced or reduced by CGB. 

10 CGB urges ACM to bear this in mind when establishing the Method, with the explicit 
remark that any price intervention by ACM should at all times and at minimum allow a 
privately owned commercial enterprise, such as CGB, to achieve a market conform return 
for its private investors. Such market conform return constituted the basis upon which 
CGB entered into the PPA with WEB and may consider future expansion investments on 
Bonaire. 

11 We remain of the opinion that the oversight on the production of electricity on the island of 
Bonaire could have been, and can still be, carried out much easier and much more cost 
effective ex post using the tools provided by the Dutch Competition Act (abuse of 
dominance) which should have been, and can still be, made applicable on the BES-
islands. This simple measure would allow ACM to control the (monopolistic) market 
practices of Curoil and BOPEC (see further below), which could actually result in lower 
power and drinking water prices for consumers on Bonaire. 

12 We therefore remain of the opinion that the Draft Method is not only unsuitable and 
incomplete, but also disproportionate and unjustified. This will be explained in further 
detail below. 

III PARLIAMENTARY HISTORY TO THE PRODUCTION PRICE REGULATION IN THE 
ACT 

13 As we have submitted at numerous previous occasions, the legislative history to the Act 
provides for several passages in which the sensitivities of the imposition of production 
price regulation have been acknowledged by the MEA. 

111.1 	CGB is an efficient operator of its production plant 
14 First of all. the MEA has explicitly stated that since CGB's acquisition of the power plant 

on Bonaire, it has shown: 4  
an efficient and impeccable business operation. 

15 In particular the MEA's observation that CGB is operating the plant efficiently is a crucial 
consideration in the implementation of a sensible and viable production price regulation. 

16 The MEA has furthermore stated that: 5  

4 Reference is made to Second Chamber 2014-2015, 34089, no. 6, p. 6. Reference is made to Second Chamber 2014-2015, 34089, no 6, p. 31. 
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Existing commercial agreements and financing structures on the 
production price can be maintained insofar as they are, just as the bill, 
based on the actual production costs taking into account a reasonable 
return and include maintenance costs. fuel costs and capital costs. 

17 CGB would like to emphasise that the current PPA between WEB and CGB and the 
project finance structure that is based on the PPA, are both based on the actual 
production costs taking into account a reasonable return and include maintenance costs 
(x-component), fuell costs (y-component) and capital costs (z-component). 

18 In this respect, CGB would also like to refer to the report by Mazars on its investigation 
into the investments into the Bonaire plant, in which Mazars considers the costs of project 
finance payable to Rabobank to be normal in project finance. 6  

111.2 New statutory tasks go beyond mere power production 
19 The MEA also acknowledged that the new statutory tasks imposed on producers in the 

BES region go beyond the current position of CGB, which is limited to the production of 
power under the existing concession and the PPA with WEB.' 

20 In this respect, CGB submits that in order for the price regulation methodology that ACM 
will establish to be viable and fair, it must take into account the complete statutory tasks, 
otherwise the producer will either be forced to separately charge additional costs to the 
distributor or not be able to properly carry out these new statutory tasks. On the other 
hand, if ACM is of the opinion that the Method must not include costs related to all 
statutory tasks but only power production costs, the Method should state this explicitly. 

111.3 Return on investment / WACC must be based on Caribbean peers 
21 The MEA continued: 8  

The producer on Bonaire, in particular, is active on an international free 
market. 
Ways to take this situation into account when establishing the tariffs, are 
to look at comparable businesses when determining the reasonable return 
(the WACC, weighted average cost of capital). This may mean that the 
parameters that mirror the risk profile of the company within the WACC 
(i.e. the beta and the interest rate) are determined differently than for 

Mazars (30 November 2015), Rapport van bevindingen — onderzoek WEB-Bonaire (Project WEB-Ecopower), p. 22 Reference is made to First Chamber 2015-2016, 34089, C. p. 2. Ad idem. 
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distribution companies. This way, the activities and market circumstances 
of the companies to be regulated can be taken into account. 

22 With respect to the determination of a reasonable return, the MEA has stated that ACM 
must allow for a return on investment that is customary in the region. °  

The permitted return must on the one hand be low in order to limit the final costs for 
the end-user and on the other hand be high enough to make investment sufficiently 
appealing, whereby an obvious comparison would be with the risk and anticipated 
return on comparable projects in the energy and drinking water sector in the 
Caribbean. 

23 We kindly refer to the letter of 17 July 2016 from the MEA to CGB (Reference DGEYM / 
14113068) in which it is explicitly stated that this last part of that quote had been inserted 
in the Explanatory Memorandum after the consultation phase in response to the 
submission by CGB. 

24 This has also been emphasised by the MEA in response to questions by the Senate: 1°  
Furthermore, in response to questions from Contour Global Bonaire about 
the reasonable return, it was added in the explanatory memorandum that 
the reasonable return shall not be based on European Netherlands 
returns in the energy sector. but that the reasonable return must be 
compared to comparable investment opportunities in the Caribbean 
region. 

25 We stress that this is the only legally feasible comparison and that comparisons with 
energy companies in European Netherlands would not only be flawed but also go against 
the Act and the legislator's intentions as have been explicitly laid down in the Explanatory 
Memorandum in response to CGB's concerns to that effect. 

111.4 Fuel costs are to be determined as a variable monthly component 
26 With respect to the fuel costs component, CGB refers to the following passage in the 

Explanatory Memorandum: 11  
However, because the production costs are largely dependent on the oil 
price, the producer has an interest in being able to charge fluctuations in 
the oil price on in the production price for electricity quickly. Finally, the 
fact that - as in the European Netherlands - the enforceability of the tariff 

9  Reference is made to Second Chamber 2014-2015, 34089, no. 3, p. 7 and no 6. p. 17. Reference is made to First Chamber 2015-2016. 34089, C, p. 5. Reference is made to Second Chamber 2014-2015, 34089, no 3, p. 10. 
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regulation by the ACM benefits from a low frequency of tariff changes also 
plays a role. 
The Bill strikes the following balance between these interests. The 
production price which the producer charges to the distributor (an internal 
settlement price in the case of an integrated company) is set annually for 
the elements of capital costs and costs of operation. The costs of fuel' or 
other energy, such as electricity for a drinking water producer, are an 
exception. Instead of a price fixed for a year (in US dollars per kWh or 
cubic metre), the ACM can set a variable component linked to the realised 
monthly oil price, which the producer charges to the distributor via the 
production price. 

27 From the above follows that the legislator has already struck the balance between the 
interests of the producers and the consumers. 

28 CGB refers to a statement by the MEA to that effect in response to questions by the 
Senate: 12  

Other adjustments in the bill have been implemented after consultation 
with Contour Global Bonaire, the requirement was dropped that capital 
costs must he charged as a fixed amount to allow for integration in the all-
in power price, and monthly indexation of the production price based on 
the oil prices was made possible. 

29 This is a decision that has been made by the legislator following the market consultation 
and this is a decision that cannot be dismissed at the level of the regulator in the Method. 
As a result, and as will be detailed further below, the Method must include the possibility 
for CGB to maintain a monthly fuel price component. 

111.5 	Conclusive remarks on legislative history to the Act 
30 From the above it follows that it has been the legislator's intent and purpose to create a 

framework for production price regulation based on the following presumptions: 
(i) CGB has demonstrated an efficient business operation of the plant since it acquired 

it from the Ecopower bankruptcy estate; 
(ii) Existing agreements can be maintained insofar as they are based on the actual 

production costs taking into account a reasonable return; 

Reference is made to First Chamber 2015-2016. 34089. C, p. 5. 
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The method to be established by ACM must allow for a return on investment that is 
customary in the region and that can be compared with comparable investment 
opportunities in the Caribbean region; 

(iv) In establishing the WACC, ACM must take into account the fact that CGB operates 
in an international free market; and 

(v) The production price to be determined by ACM must provide for a monthly variable 
fuel component. 

IV 	SPECIFIC COMMENTS ON THE DRAFT METHOD 
IV.1 	Term of the first regulatory period 
31 We agree with your choice for the shortest period possible under the Regulation, as this 

would reflect the novity of the Act, the fact that the setting of maximum prices for the 
production of electricity by an external regulator is new to all parties involved, including 
ACM itself, and may require adjustments in the future. Also the methodology selected by 
ACM, profit sharing, is new to all parties involved and the possibility must be duly taken 
into account that this methodology will turn out to be unsuitable or to have unfair effects. 

IV.2 	Regulatory model - Profit sharing 
IV.2.1 	Profit sharing only on profits in excess of a reasonable return 
32 As a first concern. CGB notes that the Draft Method does not specifically mention that 

profit sharing will only apply to the profits that are above  the level of a reasonable return 
on investment. 

33 ACM will appreciate that Article 2.5(2) of the Act clearly states that the production price for 
electricity is based on the actual costs of production taking into account a reasonable 
return and including operational and maintenance costs, the energy costs and the capital 
costs. 

34 Consequently, the Method must explicitly state that any profit sharing shall only apply to 
the profits exceeding  a return that must be considered `reasonable'. In assessing what can 
be considered reasonable, CGB's risk profile of being an independent power producer in 
the Caribbean must be taken into account. 

IV.2.2 	Full compensation of costs 
35 Also, CGB is concerned that that regulated production price must at all times be sufficient 

to compensate the (efficient) costs (to be) incurred by CGB for operation and maintenance 
of the plant. 

22209369 (70093174) 7/13 
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36 In this respect, CGB submits that under the current financing arrangement with Rabobank, 
CGB is required to duly invest in major maintenance in the plant. For the years 2016-
2020, GCB has a funding program for the maintenance reserve account in place to an 
amount of — CONFIDENTIAL 

- CONFIDENTIAL. A viable regulation model must guarantee that 
these necessary and efficient investment costs are compensated in full by the regulated 
production price and that a reasonable return on this investment shall be respected and 
allowed. 

37 In this respect, CGB refers to paragraph 38 of the Draft Model where ACM lists investors' 
protection as one of the three objectives of the price regulation at hand, as formulated in 
the explanatory memorandum to the Act. 

IV.2.3 No loss-sharing 
38 This objective of investors' protection not only implies that the price regulation must allow 

the power production project to compensate all necessary costs and to realise a 
reasonable return (during the total life span of the project). This protection must also 
guarantee that the maximum production price determined by ACM allows for the producer 
to compensate losses incurred in one year, with profits in subsequent years, up to and 
including the level at which profits in subsequent years are deemed reasonable. 

39 This investors' protection is at risk under the proposed methodology where on the one 
hand, a producer will be cut (50%) in its returns when it is more efficient than the price 
regulation, but is on the other hand not able, because of the maximum price imposed, to 
fully compensate losses that may have been incurred as a result of unforeseeable events. 
The producer is left behind with these losses and the price cap prevents the producer to 
recoup them in whole, as would be possible without the price regulation, and to thereby 
protect its investment. 

40 The proposed methodology only allows for compensation through the regulated 
production price of a part of the losses. CGB submits that there is no justification for such 
form of loss-sharing' that clearly impedes investors' protection rights. It does not 
incentivize an efficient operation of the plant, it does not protect consumers against high 
tariffs but it will defer investments and it will harm security of supply. 

41 Also, it wrongfully suggests a kind of 'fairness' that in reality does not exist. There is no 
reason why a producer should be withheld the possibility to fully recoup his losses (that 
may be the result of unforeseeable events/calamities), while at the same time being 
obligated to pay 50% of its profits (in the case of CGB: to its de facto competitor WEB) in 
the form of a lower price. 

22209369 (70093174) 8/18 
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42 Instead, an alternative methodology that allows the producer to carry-forward the losses 
incurred in one year to profits in subsequent years, would be more appropriate and fair. In 
this methodology, the profit sharing would only apply to profits made in subsequent years 
(in excess of a reasonable return) insofar as they exceed the losses incurred in previous 
years. This would allow the producer to receive a compensation of its efficient costs 
including a reasonable return at all times, as the Act requires. 
Equalisation reserve 

43 This could also be achieved more easily by putting in place some form of equalisation 
reserve (egalisatiereserve) where the profit share would be maintained to be used to 
equalise future results. In profitable years, a percentage of the profits (in excess of a 
reasonable return) would be placed in the equalisation reserve to be used in past and 
future loss-rendering years. In loss-rendering years, the losses are activated as a negative 
reserve to be used-up in full in profitable years until the level of a reasonable return on 
investment. No price adjustments (other than based on the efficient costs in the respective 
year) would be necessary. 

IV.2.4 Adverse effects 
44 CGB submits (again) that it cannot control capital costs (particularly the costs of borrowed 

capital) and fuel costs (fuel costs not being included in the profit sharing model under the 
Method), leaving operational costs as the only cost component that CGB can control (at 
all). However, as noted above in this respect, the MEA has stated in Parliament that CGB 
is already operating its power plant efficiently. CGB is concerned that imposing a 
maximum price will result in adverse effects at the operational level of the plant (e.g. 
reduced maintenance, labour cuts. less availability). 

IV.2.5 50/50-ratio 
45 With respect to the 50/50-ratio as proposed by ACM, CGB is unable to opine in detail at 

this point in time and it reserves the right to comment at a later stage when the VVACC 
methodology is disclosed and/or the production price is established by ACM. 

46 In general terms, however, CGB is of the opinion that it should be entitled to keep a larger 
part of the profits and that it should be entitled at all times at minimum to full recuperation 
of its (investment) costs including a reasonable return on investment. 

47 As stated above, CGB sees no reason why a producer should be entitled only to recover 
part of its losses but if ACM should decide to uphold this principle, CGB is of the opinion 
that a loss recovery entitlement of 50% is much too low. 
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IV.3 Cost determination — ACM adjustments 
48 Paragraph 58 of the Draft Method provides that ACM can apply adjustments to the data in 

the annual accounts and any additional information that it has obtained from CGB and that 
ACM can also make adjustments for reasons of comparability with other companies 
and/or consistency with other years. 

49 Please note that the Draft Method does not provide for the obligation for ACM to discuss 
such adjustments with CGB before they are made. They are explained only afterwards in 
the actual price decision. 

50 CGB submits that such adjustments should be discussed with CGB before they are made 
and processed. Otherwise, CGB would have no means to oppose such adjustments until 
after the price decision. This means that there is a considerable risk that flawed 
adjustments have large impact on the price decision. 

51 This is all the more so because the price decision will have immediate effect without being 
suspended by objection and/or appeals. This means that any flaws in the adjustments can 
only be repaired in objection (and appeal) proceedings. The potentially adverse impact of 
such flaws will continue pending such proceedings. This can be easily avoided by 
discussing envisaged adjustments beforehand. 

52 In this respect, it should be noted that CGB has already provided detailed information to 
ACM in June 2016 and that CGB has not yet received any feedback from ACM as to the 
comparability or consistency standards mentioned in the Draft Method. Such feedback is a 
prerequisite for CGB to be able to provide ACM with the proper information without 
running the risk that this information is unilaterally adjusted by ACM. 

IV.4 WACC 
53 The Draft Method states that ACM will determine the reasonable return in the same way 

that it does this for the European Netherlands. using a standard method, the reasonable 
return or WACC (weighted average cost of capital). The WACC will apply for the entire 
regulatory period (three years). A description of the WACC will be provided in an Annex 
'X' to the Method, however, Annex 'X' has not been provided in the Draft Method. 

54 CGB is very concerned that so little (almost no) information has been presented on the 
WACC. As GCB understands it, the WACC will be the cornerstone of the price regulation 
methodology elected, but no relevant information has been provided yet. CGB is 
concerned that the WACC methodology will be published too late to allow for a substantial 
discussion on its feasibility. 
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55 Furthermore, with respect to CGB, it should be duly noted that the plant has been project 
financed. As a result of the plant being project financed, CGB is not able to influence (let 
alone: optimize) the vast majority of its capital costs, at least for the remaining term of the 
finance documents. 

56 Also, CGB is concerned that ACM has opted for the WACC-methodology because of its 
experience in network regulation in European Netherlands. without (fully) ascertaining 
whether it is suitable for privately owned power production activities. It is very important 
that ACM demonstrates in the final Method how the WACC is determined and why it is 
suitable for project financed independent power producers like CGB. I.e. what are 
experiences worldwide and why are such experiences comparable to CGB? 

57 Most importantly, CGB is very concerned about the peer group the ACM intends to use. 
During a meeting with CGB on 22 June 2016 on Bonaire, ACM announced that it intends 
to use European Netherlands companies as peers for the establishing of the WACC. CGB 
has stated during that meeting, as it is reiterating here, that this would go against the 
explicit intentions of the legislator and would therefore be contra legem. Reference is 
made to the cited passages form the legislative history, in paragraph 22, above. 

58 In this respect CGB refers to ACM's method decision 2014-2016 for electricity and gas 
network operators in European Netherlands, where ACM itself states the following: 13  

The most important criterion in establishing the peer group for the asset 
beta concerns the risk profile of the companies. The risk profile of a 
company depends amongst others on the nature of the activities and the 
regulation method of a company. Within the energy sector the risk profile 
of activities can differ significantly. The risk of activities such as generation 
of and trade in electricity differ from the risk related to the operating of a 
gas or electricity distribution network. On top of that. the former activities 
are often not regulated. 

59 Clearly, ACM itself has concluded that the activities carried out by producers cannot be 
compared to (regulated) network operation activities. Similarly, production activities in the 
Caribbean cannot be compared to (similar) commercial activities in European 
Netherlands, because there is a very significant difference in risk profile. In general, 
production activities cannot be compared with network operation activities; production 
activity in the Caribbean cannot be compared with (any) activities in European 
Netherlands, regulated or not. Finally, activities by privately owned companies cannot be 
compared to activities by publicly owned companies. 

13  Method decision (Methodebesluit) 2014 -2016. Annex 2. para 63. 
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60 Instead, CGB is of the opinion that ACM should be looking for suitable peers in the region 
as the legislative history demands. CGB emphasizes that it has repeatedly brought this 
aspect of comparability to the legislator's attention and in response to that, the MEA has 
determined that ACM should use comparable companies in the region. It is therefore clear 
that the legislator was of the opinion that such comparable companies can be found in the 
region. If it now appears that this in fact is not the case, then ACM is not authorized to 
simply 'create' on its own a new peer group in European Netherlands. This would fall 
outside ACM's legal capacity. If, as ACM acknowledges in no. 47 of the Draft Method, a 
good comparison of costs incurred by regulated electricity companies in the region is 
lacking, the reality may very well be that the legislation at hand is flawed and cannot be 
properly executed. It's better to turn at half than to get lost altogether. 

IV.5 	No frontier shift 
61 CGB agrees with ACM's decision not to impose a 'frontier shift'. in this respect it should be 

noted that the most important cost factors for CGB, capital costs and fuel costs, are 
outside CGB's control. 

62 As ACM is aware, the Bonaire power plant is project financed. This financing runs until 
2025 and until such date there is no possibility to re-finance the plant to lower capital 
costs, if at all it would be possible to find lower rates in the market, given the current 
insecurity caused by the implementation of the Act. As CGB as informed ACM earlier, this 
insecurity is the reason that future investments in new production capacity can at this 
moment not be economically financed through borrowed capital. 

63 Fuel costs are, as ACM is aware, determined by Curoil and BOPEC, who both enjoy 
monopoly positions on the island. This is further elaborated upon in paragraph IV.6 below. 

64 With respect to OPEX, CGB refers to the MEA's statement in the Explanatory 
Memorandum (see para 111.1 above) that CGB already operates the Bonaire plant 
efficiently. 

IV.6 	Monthly variable fuel component 
65 In the Draft Method, ACM writes that it intends to set production prices only once per year 

without a monthly adjustment for energy costs. ACM announces that companies and 
interested parties that are of the opinion that monthly adjustment of the energy costs is 
necessary, in the sense of Article 2.5, of the Act, will have to substantiate what specific 
circumstances are relevant in this respect. 

66 As a first remark, CGB emphasises that the Act provides for a monthly variable fuel 
component to address concerns from market parties, in particular CGB. 

22209369 (70093174) 12/18 
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67 CGB has modelled a scenario where the HFO price would be escalating progressively 
over 12 months from US$44 (current price) to US$112 (price in 2014) per barrel, while our 
revenue would remain indexed on the US$44 barrel price. In CGB's model, this would 
negatively impact the cash level by US$2.9 million for the 2014 volume and US$3.1 million 
for the 2015 volume. 

68 This clearly indicates that a yearly indexation of fuel for the revenue in a rising trend could 
be very bad, if not impossible for the business, as it will put a lot of constraint on the 
business where the average cash balance is usually low. 

69 Furthermore, this will mean that in the following year, the price difference for consumers 
will be much bigger and more difficult to comprehend than when there is a gradual price 
increase that consumers can understand and relate to as this will correspond to oil price 
increases that consumers can read about in the news and that they experience at the gas 
station as well. 

70 As a last remark, CGB would argue that it should not be the market parties that have to 
substantiate why a monthly variable fuel costs component is necessary; it is ACM's 
responsibility to substantiate the necessity and justification to go against the Act and the 
legislator's obvious intention. 

IV.7 	Actual fuel costs — not an index 
71 With respect to fuel costs, ACM sees no grounds for one-on-one remuneration of the 

actually incurred costs, as this does not incentivize production companies to purchase fuel 
more efficiently. ACM prefers to use an oil price index instead. 

72 As a first remark, CGB submits that ACM does not substantiate why such an index — if 
there is one — would incentivize producers to procure fuel more efficiently. ACM does not 
substantiate that the fuel prices paid by CGB are less efficient than the envisaged index. 
Depending on the index components, the index could also be higher than the actually 
incurred costs. 

73 Furthermore. CGB submits that applying such index with the clear intention to reduce 
eligible fuel costs for price regulation purposes only, is both unrealistic and unfair. 

74 Reference is made to pages 15 and 26 of the internal Advice of 23 October 2012, that has 
been the basis for the Act. 14  

A first particular aspect is the -exclusivity" for Curoil. As the result of an 
agreement entered into in 1994 between the Netherlands Antilles and 

Advies Hoofdlijnen regulerend kader elektriciteit op Bonaire. Sint Eustatius en Saba. Annex to the Explantory Memorandum, Second Chamber 2014-2015, 34089, no 3. 
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PdVsa the operation of the former 1SLA-refinery on Curacao came in the 
hands of PdVsa. The shares in Curoil — the trading company from the 
times that Shell exploited the ISLA-refinery — are in the hands of the 
Curacao government. The agreement provides that PdVsa shall not 
engage into activities on the Antilles without Curoil. [footnote 13 quotes. 
article 5.6 of said agreement: "PDVSA shall not conclude any transaction 
relating to the supply of refined products destined for consumption in the 
local market of the Netherlands Antilles or for the supply of aviation fuel or 
marine bunkers directly to airplanes and vessels ex-Curacao and Bonaire,, 
except with The Governments' wholly-owned and marketing company, 
CUROIL N.V., or the successor thereto designated by The 
Governments."] In principle third parties could supply on the island. 
However, the effect of this provision is — also because of the physical 
design of the island — that Curoil has a factual monopoly. The following 
elements play a role in this: 

[CGB] uses primarily heavy fuel oil (HFO) which de facto can only 
be supplied via BOPEC. HFO needs to be heated during 
transhipment and only BOPEC's pipelines are equipped to do this. 
Since BOPEC is part of PdVsa — and PdVsa/BOPAC are bound by 
the agreement — free market access to BOPEC's facility is 
impeded. Also, there is only one quay where such ships can 
unload. 
From earlier analyses by the Ministry of Economic Affairs. the 
conclusion appear justified that the Netherlands is not a legal 
successor to the land of the Netherlands Antilles. for this 
agreement and that this agreement can be renegotiated. During the 
transition [into the BES-region] this contract has been maintained —
for the time being — as a result of which [CGB] is still tied to Curoil 
as supplier. 
Renegotiating the agreement is all the more difficult because of the 
relation with the fuel price at the gas station. The price for car fuels 
is set by the executive board on Bonaire. As a result of delays in 
price adjustments by the executive board in the past, there has 
grown a situation of long-time pre-financing and cross-subsidization 
by Curoil. As a result, Curoil uses the non-regulated part of the 
market (which includes the fuel supply to [CGB]) to subsidize the 
loss-giving regulated part. Breaking open the wholesale fuel market 
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on Bonaire cannot be regarded without the regulated retail market 
(at the gas station). 

The largest cost factor in the supply chain is fuel for the power generators. 
On Bonaire as well as on Saba and Eustatius, there is a contractually or 
factual monopoly for the supply of oil, resulting in higher costs than 
necessary. As part of the regulation, the possibilities to break these 
monopolies should be investigated. In the legal framework. at least the 
possibilities to monitor the oil price development should be catered for. 
Maybe an independent storage capacity can be realised through an 
obligatory reserve. 
We advise to assess, before a the legal framework is put in place, to map 
precisely how the price for supply and storage of oil on the islands 
compares to prices elsewhere in the region. 

75 The above clearly illustrates that CGB is in no position to influence fuel costs and that no 
efficiency gains are possible. Lower fuel costs are possible only if the Netherlands would 
intervene in the current state of affairs with Curoil, including the renegotiating of the 
agreement between the (former) Antilles (or de Dutch State) and Curoil. 

76 CGB agrees with the statement, in no. 108 of the Draft Method, that no profit sharing shall 
apply to energy costs. 

77 However, the choice of ACM to link the energy costs to a public oil price index and to 
calculate (by means of a formula) what the energy costs for the production of electricity on 
the basis of that price index would be, is flawed. As far as CGB is concerned, no such 
formula is feasible. CGB has illustrated above how the fuel market on Bonaire is 
dominated by Curoil and how it is impossible to use alternatives as long as the Dutch 
State refuses to intervene in that monopoly. 

78 Therefore, even if a public oil price index in the region can be established (note that the 
Regulation does not merely refers to an oil price index but more specifically to an "index in 
the region"), which CGB denies to be possible in the absence of a viable market or such 
index, there is no possibility for CGB to benefit from such index because, ultimately, it will 
have to pay Curoil's prices. Assuming that such price index (if existing) would be lower 
than the actually paid fuel costs, CGB would be forced by ACM to make a loss on fuels. 

79 Another concern of CGB is that any  formula based on the oil price index must include 
transportation, storage and other service costs and excises and taxes related to fuels, as 
these are the costs CGB incurs and needs compensation for. 
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80 The same applies to the costs related to CGB's complex wind/fuel dispatch system that 
has made the power supply on Bonaire among the most reliable supplies on islands and 
comparable to Ireland's power supply. ''  

IV.8 WEB and the merit order 
81 As ACM is aware, world wide commissioning of power plants takes place in accordance 

with the 'merit order'. The 'merit order' is a function of the marginal costs of power 
production against demand. 

82 Without going into detail, it can be safely assumed that the marginal cost of power 
production in the diesel fuelled facilities of WEB, are higher than those of CGB, resulting in 
WEB being placed behind CGB in the merit order. 

83 The picture below represents the (simplified) merit order on Bonaire. The merit order 
clearly demonstrates that an increase in demand (Demand 1 —> Demand 2) will result in 
the dispatch of more expensive diesel production capacity owned by WEB, resulting in a 
higher 'pool price' on the market. 

84 In order for the merit order to be functional, however, it is a prerequisite that capacity is 
dispatched and that produced power can be sold against the 'pool price' determined by 
the order of dispatch. This way more efficient producers are rewarded and there is a clear 
incentive to invest in more efficient production capacity. Consequently, the maximum price 
for WEB as determined by ACM will have to be the pool price for all power generated 
during WEB's dispatch, including the power produced by CGB. 

85 The merit order is an pivotal part of any power production market in the world as it 
provides the incentive to invest in more efficient (i.e. lower marginal costs) production 

15  Mazars (30 November 2015). Rapport van bevindingen — onderzoek WEB-Bonaire (Project WEB-Ecopower), p. 39. 
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capacity. Without the merit order. potential new investments could just as well be in more 
(expensive) diesel capacity, as the costs would be compensated in the price regulation. 

86 However, if the merit order would function on Bonaire as it does in the rest of the world, 
CGB would have an incentive to invest in more efficient HFO fired capacity that would fit in 
between renewable and existing HFO (or invest in renewables) as this would 'push' 
WEB's diesel capacity out of the merit order. This is illustrated in the picture below. 

Demand 1 Demand 2 

87 CGB is concerned that the Draft Method does not mention at all the functioning of the 
merit order as the pivotal market order instrument for power production, while decisions on 
future investments in production capacity will be made on the basis of the merit order. 

88 This absence underlines CGB's concern that the regulation methodology may be suitable 
for power distribution, where there is only one supplier and one homogeneous product, 
but not for power production on a competitive market with power generated from various 
sources with different marginal costs. 

V CONCLUSIVE REMARKS 
89 From the above it follows that CGB has serious concerns about the fairness and the 

viability of the regulation methodology as described in the Draft Method. 
90 CGB maintains its position that the market for production of electricity is not suitable for ex 

ante price regulation. The current capital costs are fixed until 2025 and the fuel costs are 
beyond CGB's influence because of the absence of competition in the fuel supply market 
that has been upheld by the government's reluctance to renegotiate the agreement with 
Curoil and to break open the monopoly of BOPEC. Operational costs are already at an 
efficient level and further measures imposed to lower those costs may result in risks for 
the security of supply. 
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91 The Method must explicitly allow for compensation of all costs including a reasonable 
return, before the profit sharing mechanism becomes applicable. 

92 There is no justification for 'loss sharing' and producers are entitled to full compensation of 
incurred losses, without any impediment on the producers' right to a reasonable return in 
subsequent years. 

93 The Draft Method may be suitable for distribution services but the power production 
market is very different from the distribution market, and for Bonaire in particular there is a 
unique situation where CGB is a privately owned independent power producer with a risk 
profile that is very different from the risk profiles of the other parties that are the object of 
the Draft Method. 

94 CGB urges ACM to take into account the full scope of the statutory tasks imposed on 
CGB. If not, CGB will have to charge these costs separately or it will not be able to comply 
with these tasks and be forced to end its activities. 

95 Given the potential consequences (part of which CGB is unable to assess at this time as 
the WACC methodology has not yet been disclosed) CGB sees itself forced to reserve all 
rights. 

96 In view of the above, CGB urges ACM to reconsider the Draft Method and to establish a 
new method that sufficiently takes into account the interests of independent power 
production on Bonaire. 

Please do not hesitate to contact me should you have any questions. 

Yours sincerely, 
Loyens & Loeff N.V. 

Roland de Vlam 
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