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Cogent’s Comment on the ACM draft report about

IP Interconnection in the Netherlands: a regulatory assessment

Executive Summary

Cogent cannot agree with ACM’s conclusion that: “transit is generally available as a default
option for IP interconnection” or that “the likelihood of competition problems in the market
for IP interconnection, resulting in consumer harm is currently very low in the Netherlands”
(Chapter 6)

Specifically in the Netherlands, transit is not available as a default option to reach
UPC/Ziggo. Cogent is currently being evicted from the market of offering transit services to
those specific destinations. ACM will remember that Cogent is one of Ziggo’s transit
providers and that numerous CAPs are using Cogent to reach Ziggo’s end users. UPC is
proceeding now to cancel all Ziggo’s transit contracts and to consolidate its traffic
under/behind UPC’s own ASN. However, UPC does not offer any transit route in the
Netherlands to reach its (and Ziggo’s) customers. As a consequence, CAPs desiring to
continue to use Cogent for transit to those destinations can no longer do so; they must buy
transit from UPC, or from the peers that UPC pre-selected. There is serious and present
issue with Interconnections in the Netherlands and it has only gone worse with UPC’s
takeover of Ziggo.

Cogent believe ACM’s conclusion is erroneous because it failed to carry its proper
observations to their logical conclusions, which Cogent proposes to help rectify below.

ACM has correctly identified the theoretical necessity of a transit default option. ACM
should now draw the logical conclusions from its own observations and recommend that at
least one default transit option must exist to reach all end users in the Netherlands.
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1 - Are Transit and Peering substitutable?

ACM provides a decent technical description of peering and transit (3.2). Essentially, peering
only connects the clients (and downstream clients) of the two peered networks. Transit does
the same but also propagates IP prefixes to peers of the transit provider, which in turn
propagate them further to their respective clients and downstream clients. Because of these
subsequent propagations, transit delivers global connectivity to the “entire internet” with
one single connection. ACM mentions that some (tier2) transit providers have to buy transit
to deliver that global connectivity, but fails to explain that this is typically due to their
smaller footprint and consequent inability to qualify for settlement free peering with larger
transit networks (tierl providers).

Because the internet is composed of over 50,000 Networks (ASN’s) and the most connected
network (Cogent) only reaches directly less than 5,500 of them, it would take peering a
substantial number of connections (at a minimum with all the other Tierl providers) to
achieve the same global connectivity to the entire internet. ACM also properly describes
how transit providers, among themselves are exchanging traffic on a settlement-free basis
using peering policies based on bit-mile or network load equivalence and how, as a
consequence, settlement free peering requires relatively similar network geographical
reaches and sizes (3.2.1). ACM correctly remarks that UPC does not have any transit
operations of any significant scale (3.5.2.), yet fails to draw the logical conclusion that UPC
does not therefore qualify for settlement-free peering with any of the Tierl transit

providers.

Simply put, transit and peering are not substitutable when it comes to delivering global
connectivity. One does and the other does not. Delivering global connectivity with peering
requires Tier1 status, which UPC, based on its network size cannot claim to have.

Transit and peering are however substitutable when relating to a specific destination. Each
destination constitutes a different competitive market. In that more limited context, ACM is
correct to note that, in theory, transit and peering are substitutable and that “transit can be
considered a default mode of IP interconnection” (3.2) and “is generally available as a
default option” (3.6). However, substitutability is only achieved if the specific destination ISP
purchases adequate transit capacity and offers to peer at the same time. In that case, any
CAP will have the choice to peer directly with the ISP or to reach that ISP through their
independently chosen transit provider. But if the ISP decides not to buy transit (or not
enough of it), there is no transit route available and no “default option”. It really is that
simple, and it is exactly what happens with UPC in the Netherlands.
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2 — The benefits of economic independence and the pitfalls of inter-dependence.

From a competition standpoint, the important test to consider is whether the CAP is able to
choose freely and independently its own preferred method of transport (transit or peering)
to carry its outgoing traffic to the destination ISP, or whether his choice is constrained by
that ISP’s behaviour.

e With transit, independence of choice is always preserved. Because of settlement-free
peering agreements between transit providers, CAPs and ISPs can independently choose
different transit providers. Those providers will simply exchange the traffic between
them before delivering it to its final destination. In other words, any CAP (large or small,
Dutch or international) can purchase transit from any transit provider (international or
regional, Tierl or Tier3) and be assured that its traffic will reach the final destination,
irrespective of the ISP choice of transit provider. The beauty of the transit model, from a
competition stand point, is that it preserves economic actors’ independence. Vibrant
competition in the transit market guarantees price declines and global digital
distribution at the same time for all actors which, in turn, supports and promotes
content creation, competition and innovation.

e With peering alone, interdependence replaces independence. CAPs are forced to buy
transit only from the providers that have been pre-selected by the destination ISP itself.
Indeed, ISP’s prefixes are no longer propagated to peers of the pre-selected provider.
CAPs’ choice is restricted to those providers and only those, even if they are more
expensive. Price is no longer the deciding factor in selecting a transit provider.
Competition in the transit market is also severely hindered as even the most competitive
providers will be evicted from that specific market if they are not preselected by the ISP.
But the impact is felt deeper still in the transit market as its very structure risks being
affected. Indeed, the non-selected providers will face pressure to either lose their CAP
clients to the competition (market eviction) or to buy transit from the preselected
providers, even though their network size would justify treating them like settlement-
free peers instead.

® ACM correctly analyses the benefits of peering and transit in 3.2.1 (mainly in the last
paragraph). However ACM is silent on the biggest competitive benefit of transit: It keeps
all other prices in check and enables price declines along the entire value chain. With
transit as a real pervasive option to all internet destinations, bandwidth remains a price
driven commodity. The ISP potential market power to extract a data termination tax is
nullified. Declining transit prices keep a natural lid on the amount of money that ISPs can
demand in order to establish peering connectivity. With transit as a real option, those
price declines will continue to spur content creation and competition.

e Without transit as a real default option, pre-selected peers will develop specific route
pricing to that ISP (what ACM calls “partial transit”) and those will be subject to a much
reduced competition level, because the ISP ultimately controls the pre-selection process
(as well as, crucially, the risk of potential de-selections). CAPs will pay more to reach
those specific destinations than to the rest of the internet, leading to a reduction of
offerings and reduced consumer choice. The internet will simply be “partitioned”.
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Different prices will be needed to reach different destinations (an unwelcome return to
the old voice world; similar to long distance voice). In simple terms: partial transit is the
opposite of global internet connectivity.

In summary, ACM has provided a decent theoretical description of peering and transit, but
failed to compare theory and reality. Specifically, UPC/Ziggo does not provide a transit
alternative; CAPs choice of transit provider has become dependent on UPC’s choice of pre-
selected counterparties; Cogent is being evicted from the market to UPC/Ziggo’s
destinations and the transit market is being distorted by UPC’s policies. With the merged
entity representing 40+% of the market (figure 10, page 29), Cogent cannot agree with
ACM'’s conclusion that transit is “generally available as a default option”.

3. Ratios and peering policies.

Ratios and the resulting traffic asymmetries are clearly the by-product of end-users’ surfing
behaviour. ACM describes it best when stating in (4.3.1.2) that: “In contrast to the situation
in voice telephony, customers of Internet access are initiating the traffic flow towards
themselves demanding the relevant content or application from the CAP”. ACM even
mentions ratios as high as 50:1, because “end users send small requests that generate large
responses” (3.2.2). There is consensus on the causality of internet traffic: Each individual
end-user creates his/her own traffic ratio and an ISP’s overall ratio is nothing else than the
aggregated sum of all those individual behaviours.

ACM fails to draw the logical conclusion from this correct observation. Does it not follows
naturally that respecting their end-users internet behaviour (as well as their retail access
contract) implies that ISPs have an obligation to provision enough capacity, at the
interconnection level, to accommodate all their requested traffic?

Interestingly, ACM refers to EC decision on the UPC/Ziggo merger and states that “the 3:1
ratio was unattainable for CAP”. Given Internet traffic causality just mentioned, should this
not have been written as “the 3:1 ratio in unattainable for ISPs”? In the end, the EC
accepted remedies that UPC would need to maintain at least three uncongested routes into
the merged entity, clearly confirming that ratios have no place at the gates of an access
network.

To be sure, ratios have always been part of settlement-free peering discussions between
transit providers. The concept was however “adopted” by ISPs in order to justify artificial
caps on incoming traffic and create congestions at the gates of their network. But even
between transit providers, ratios only ever represented one side of the settlement-free
peering equation, with geographical locations and network coverage being the other.

Between transit providers of similar network coverage, routing adjustments (cold potato
routing is also properly described by ACM in 3.2.1 and 3.3.4) are possible to balance network
loads (not just ratios). This is only possible because transit networks are “avoidable” or
“substitutable”. For example, both Level3 and Cogent can carry traffic to San Francisco or
Amsterdam, and in case of load imbalance both could agree to cold potato routing (across
the Atlantic in this example) in order to restore load balance.
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But for access providers without a proper transit business or geographical coverage (like
UPC), the requested traffic is already delivered at their doorstep. Network loads cannot be
adjusted as the transit provider (or peer) is already supporting all of it. The access network is
not “avoidable” or “substitutable”. ISPs demanding that their requested traffic be delivered
for free at the doorsteps would really be getting a free ride on other people’s networks.

In summary, traffic ratios are a reflection of end users behaviour. If they have some
relevance in settlement free peering discussions between transit providers, they have none
in any ISP peering policy. ISP without a proper network geographical coverage and transit
business do not qualify for settlement free peering and should therefore rely on transit to
provide both global connectivity to their end-users and a default route option to CAPs.

4. Net Neutrality

ACM'’s description of net neutrality rules in the Netherlands is good but a little short. ACM
should have complemented it with a broader overview and outline the large differences
between Europe and the US with regard to interconnections...

In the US: The “Open Internet Order” institutes a clear affirmative obligation to provide
adequate capacity at the interconnection level. Perhaps the most important portion of the
Order is the following:

204. Broadband Internet access service involves the exchange of traffic between a
last-mile broadband provider and connecting networks. The representation to retail
customers that they will be able to reach “all or substantially all Internet endpoints”
necessarily _includes the promise to make the interconnection arrangements
necessary to allow that access. As a telecommunications service, broadband Internet
access service implicitly includes an assertion that the broadband provider will make
just and reasonable efforts to transmit and deliver its customers’ traffic to and from
“all or substantially all Internet endpoints” under sections 201 and 202 of the Act. In
any event, BIAS provider practices with respect to such arrangements are plainly
“for and in connection with” the BIAS service. Thus, disputes involving a provider of
broadband Internet access service regarding Internet traffic exchange arrangements
that interfere with the delivery of a broadband Internet access service end user’s
traffic are subject to our authority under Title Il of the Act.

Within a few months of this clear affirmative obligation, large access providers (ATT, VZ,
Comcast...) signed multiple agreements with transit providers and Net Neutrality at the
interconnection level is now a becoming a reality in the US. CAPs can continue to peer
directly with access networks, of course, but now that transit is real default option, paid-
peering conditions demanded by access providers have to align with transit prices.
Congestions disappeared overnight and customer satisfaction increased immediately.

This is also a victory for competition in the content market. While high access taxes would
have been affordable for large CAPs, it would have hindered new business creations and
reinforced existing large CAPs market positions. Cheaper distribution costs are a boon to
new businesses. They encourage innovation and creation in the Content market.
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In Europe, the other end of the spectrum... The latest text submitted to Parliament
(13555/13 TELECOM 232 COMPET 646 MI 753 CONSOM 161 CODEC 2000) only defines (Art
2.2) that:

“Internet access service” means a publicly available electronic communications
service that provides access to the internet, and thereby connectivity to virtually all
end points of the internet, irrespective of the network technology and terminal
equipment used.

In contrast to the US, the text only mentions connectivity “to” virtually all end points of the
internet. In a world where traffic is asymmetric (ratios of 50:1, by ACM’s own assessment)
and end users’ experience depends on traffic from the internet, can regulators really be
satisfied, with measuring connectivity based on the lowest volume direction?

In contrast to the US, the text does not establish a clear affirmative obligation for access
providers to connect. ACM does refer to the existing “obligation to interconnect” (section
6.6 of the DTA) and the possible involvement of ACM in the negotiation process, but this
article has been rarely used at the EU level.

CONCLUSION

The EC mandated three uncongested interconnections from UPC/Ziggo, but stopped short of
insisting that at least one of them be transit. Yet, ACM has correctly identified the
theoretical necessity of a transit default option. In practice, however, in the Netherlands,
ACM failed to recognize that this default option does not exist.

This has disastrous consequences for end-users’ global internet connectivity. It creates
interdependences along the value chain, generates market evictions for the non-pre-
selected providers (including Cogent) and distorts and hinders competition in the transit and
content industry.

The Netherlands were once leading Europe on Net Neutrality. It has the opportunity to do it
again by getting inspiration from the US on interconnections issues. However, ACM’s current
draft report does not achieve this.

ACM should draw the logical conclusions from its own observations and recommend that at
least one default transit option must exist to reach all end users in the Netherlands.




