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1 Introduction 

 

1. By issuing this decision, the Netherlands Authority for Consumers and Markets (hereafter: 

ACM)
1
 has implemented Section 10Aa, paragraph 1, in conjunction with Section 10, 

paragraph 3 of the Dutch Electricity Act 1998 (hereafter: Dutch E Act), and with Section VIII, 

paragraphs 1 and 5 of the Amendment of the Dutch Electricity Act 1998 and of the Dutch Gas 

Act (Implementation of directives and regulations concerning electricity and natural gas, 

hereafter: implementation act).
2
 Based thereon, the owner of an interconnector can file a 

request for certification with ACM (hereafter: certification request). After a decision for 

certification has been taken, the Minister of Economic Affairs takes a decision on the 

designation of the applicant as interconnector-operator. 

 

2. In this decision, ACM gives its assessment of the certification request it received from BritNed 

Development Ltd. (hereafter: applicant) on September 21, 2012.  

 

3. Chapter 2 of this decision contains the procedure that was followed. Chapter 3 explains the 

legal framework. ACM describes the body of facts and other relevant circumstances, and its 

assessment of the request in chapter 4. ACM concludes its decision with the dictum (chapter 

5). 

 

                                                      
1
 Since April 1, 2013, the Netherlands Authority for Consumers and Markets (ACM) has been charged with, among 

other tasks, the tasks that were carried out by the Board of the Netherlands Competition Authority. For reasons of 

readability, this decision speaks of ‘ACM,’ also for activities that were carried out by the Board of the Netherlands 

Competition Authority. 

2
 Dutch House of Representatives 2010-2011, 32 814. This act came into force on July 20, 2012, which contains, 

among other things, the implementation of the stricter unbundling requirements for transmission system operators, 

Dutch Bulletin of Acts. 2012, 334. 
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2 Decision-making process behind this decision 

 

4. In this chapter, ACM explains the procedure it followed in the drafting of this decision. ACM 

followed the procedure that is described in Article 10, paragraphs 5 and 6 of Directive 

2009/72/EC (hereafter: Electricity Directive) and Article 3 of Regulation (EC) 714/2009 

(hereafter: Electricity Regulation). 

 

5. With its letter of September 17, 2012, received on September 21, 2012,
3
 the applicant filed a 

certification request with ACM. Processing of the request may take up to four months before a 

decision must be given.  

 

6. In letters and emails, which were sent between October 2012 through February 2014, the 

applicant was asked to provide additional information concerning the request.
4
 In its letters 

and emails, which were received between November 2012 through February 2014
5
, the 

applicant provided additional information. In the same period, ACM and the applicant 

contacted each other frequently (by phone and email). 

 

7. As part of the official procedure, ACM provided the European Commission with the draft 

decision
6
 and the thereto-related documents on March 18, 2014. Furthermore, ACM sent the 

applicant the draft decision
7
 and published it on its website.  

 

8. The European Commission assessed whether the draft decision was compatible with Article 

10, paragraph 2, Article 11 and Article 9 of the Electricity Directive. On May 14, 2014, the 

European Commission issued its recommendation
8
. In section 4.3 of this decision, ACM 

included a short summary of the European Commission’s recommendation. When drafting the 

final decision, ACM took into account this recommendation as much as possible.  

 

 

 

                                                      
3
 With reference ACM: 2012104886 (formerly: 103883_3/21). 

4
 With reference ACM/DE/2012/205056 (formerly: 103883_3/22), ACM/DE/2013/207192 (formerly: 103883_3/25), 

ACM/DE/2013/207194 (formerly: 103883_3/27), ACM/DE/2013/404789 (formerly: 103883_3/52), 

ACM/DE/2014/400851.  

5
 With reference ACM/DE/2012/104885 (formerly: 103883_3/24), ACM/DE/2013/103471 (formerly: 103883_3/26), 

ACM/DE/2013/103470 (formerly: 103883_3/28),  ACM/DE/2014/301484.  

6
 With reference ACM/DE/2014/201480.  

7
 Letter of March 18, 2014 with reference ACM/DE/2014/2014201481. 

8
 C(2014) 3295, recommendation of the European Commission of May 14, 2014. 



 

 

 

 
5
/1

5
 

3 Legal framework  

 

9. In this chapter, ACM lists the provisions that, together, form the legal framework for this 

decision. This legal framework consists of three parts: the legal basis of ACM’s powers, 

ACM’s assessment framework, and the assessment procedure. 

 

Legal basis of ACM’s powers 

10. Section 10, paragraphs 3, 7, and 8  of the Dutch Electricity Act state: 

“3. At the request of the party that wishes to be designated as network operator of the national 

transmission grid, or following a situation, within the meaning of paragraph 8, whether the 

provisions under or pursuant to Section 10a, paragraph 4 and Section 10b have been met, 

the Netherlands Authority for Consumers and Markets takes a decision.” 

7.  The network operator of the national transmission grid informs the Netherlands Authority 

for Consumers and Markets the circumstances that may be a reason to reconsider the 

decision, as referred to in paragraph 3. 

8.  The Netherlands Authority for Consumers and Markets may change or retract the decision, 

as referred to in paragraph 3: 

a. as a result of information as referred to in paragraph 7;◦ 

b. as a result of altered circumstances;◦ 

c. at the request of the European Commission.” 

 

11. Section 10Aa, paragraph 1 of the Dutch Electricity Act states: 

“Section 10, paragraphs 2 through 8, similarly apply to the designation of an interconnector-

operator, provided that, contrary to Section 10, paragraph 2, the interconnector-operator does 

not have to be a private limited company or public limited company (under Dutch law).” 

 

ACM’s assessment framework 

12. Section VIII of the implementation act states: 

“1. Within two months after Section I, part F, has come into effect, the network operator of the 

national transmission grid requests the board of the competition authority to assess 

whether the provision under or pursuant to Section 10a and 10b of the Dutch Electricity Act 

have been met.  

2.  During the period as referred to in Section 10, paragraphs 3 through 8 of the Dutch 

Electricity Act, the network operator of the national transmission grid is not required to 

have a decision as referred to in Section 10, paragraph 3 of the Dutch Electricity Act.  

3.  After the decision as referred to in paragraph 1, Our Minister will decide on the designation 

of the network operator of the national transmission grid.  

4.  If it turns out from the decision as referred to in paragraph 1 that the network operator of 

the national transmission grid does not meet the provisions under or pursuant to Sections 

10a and 10b of the Dutch Electricity Act, the designation as the network operator of the 

national transmission grid expires one year after the date of said decision.  
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5.  Paragraphs 1 through 4 similarly apply to an interconnector-operator provided that, in case 

of exemptions awarded under Section 86c of the Dutch Electricity Act, the board of the 

competition authority assesses whether the conditions have been met that are included in 

the exemption rather than whether the provision under or pursuant to Section 10a and 10b 

of the Dutch Electricity Act have been met.” 

 

13. Article 9 (insofar relevant) of the Electricity Directive states:  

“1. Member States shall ensure that from 3 March 2012: 

(a) each undertaking which owns a transmission system acts as a transmission system 

operator; 

(b) the same person or persons are entitled neither: 

(i) directly or indirectly to exercise control over an undertaking performing any of the 

functions of generation or supply, and directly or indirectly to exercise control or 

exercise any right over a transmission system operator over a transmission system; 

nor 

(ii) directly or indirectly to exercise control over a transmission system operator or 

over a transmission system, and directly or indirectly to exercise control or exercise 

any right over an undertaking performing any of the functions of generation or 

supply; 

(c) the same person or persons are not entitled to appoint members of the supervisory board, 

the administrative board or bodies legally representing the undertaking, of a transmission 

system operator or a transmission system, and directly or indirectly to exercise control or 

exercise any right over an undertaking performing any of the functions of generation or 

supply; and 

(d) the same person is not entitled to be a member of the supervisory board, the 

administrative board or bodies legally representing the undertaking, of both an undertaking 

performing any of the functions of generation or supply and a transmission system 

operator or a transmission system.  

 (…) 

12. Undertakings performing any of the functions of generation or supply shall not in any event 

be able to directly or indirectly take control over or exercise any right over unbundled 

transmission system operators in Member States which apply paragraph 1.” 
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Assessment procedure 

14. Section 10, paragraph 4 of the Dutch Electricity Act states:  

“The Netherlands Authority for Consumers and Markets issues the decision as referred to in 

paragraph 3 in accordance with the procedure of Article 10, paragraphs 5 and 6, of the 

Directive, and Article 3 of Regulation 714/2009.” 

 

15. Article 10, paragraph 5 and 6 of the Electricity Directive state:   

“5.The regulatory authorities shall adopt a decision on the certification of a transmission 

system operator within a period of four months from the date of the notification by the 

transmission system operator or from the date of the Commission request. After expiry of 

that period, the certification shall be deemed to be granted. The explicit or tacit decision of 

the regulatory authority shall become effective only after the conclusion of the procedure 

set out in paragraph 6. 

6. The explicit or tacit decision on the certification of a transmission system operator shall be 

notified without delay to the Commission by the regulatory authority, together with all the 

relevant information with respect to that decision. The Commission shall act in accordance 

with the procedure laid down in Article 3of Regulation (EC) No 714/2009.” 

 

16. Article 3, paragraphs 1 (insofar relevant) and 2 of the Electricity Regulation, state:  

“1. The Commission shall examine any notification of a decision on the certification of a 

transmission system operator as laid down in Article 10(6) of Directive 2009/72/EC as soon 

as it is received. Within two months of the day of receipt of such notification, the 

Commission shall deliver its opinion to the relevant national regulatory authority as to its 

compatibility with Article 10(2) or Article 11, and Article 9 of Directive 2009/72/EC. (…) 

2.  Within two months of receiving an opinion of the Commission, the national regulatory 

authority shall adopt its final decision regarding the certification of the transmission system 

operator, taking the utmost account of that opinion. The regulatory authority’s decision and 

the Commission’s opinion shall be published together.” 
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4 Assessment of certification request 

 

17. In this chapter, ACM assesses the certification request filed by the applicant. ACM will first 

give a summary of the relevant facts and circumstances (section 4.1). ACM will then assess 

the request, taking into account these facts and circumstances (section 4.2).  

 

4.1 Relevant facts and circumstances 

18. In this section, ACM gives a summary of the facts and circumstances that are known to ACM 

and that are related to the exemption request. These facts and circumstances have been 

deduced from the certification request and additional information that had been requested 

from the applicant and TenneT TSO B.V. (hereafter: TenneT). Based on this information, ACM 

has established the following facts and circumstances. 

 

Description of the interconnector 

19. The applicant commercially exploits an electricity cable between the Netherlands (Maasvlakte) 

and the United Kingdom (Isle of Grain). This interconnector is approximately 250 kilometers 

long. With this interconnector, electricity can be transmitted from the Netherlands and the 

United Kingdom and vice versa. This interconnector came into operation on 1 April 2011. 

 

20. The interconnector is a cross-border direct-current network. The interconnector is connected 

to TenneT’s grid. That connection is located on the Maasvlakte. 

 

Corporate structure of the applicant 

21. The applicant is a joint venture between NLink International B.V. (hereafter: NLink) (50%) and 

National Grid International Ltd. (50%). Through NLink, TenneT Holding B.V. has a 50% stake 

in the applicant. In addition, TenneT Holding B.V. is the parent company of TenneT. This legal 

entity is the operator of the national transmission system in the Netherlands. TenneT was 

certified by ACM on 18 December 2013.
9
 In its assessment, ACM included all of TenneT’s 

group companies, including NLink. 

 

22. National Grid International Ltd. is a group company of National Grid Electricity Transmission 

plc (hereafter: NGET), a network operator of high-voltage grids in the United Kingdom. NGET 

was certified on 19 June 2012 by the British energy regulator, the Office of Gas and Electricity 

Markets (hereafter: Ofgem).
10

 In its assessment, Ofgem included all of NGET’s group 

companies, including National Grid International Ltd. 

 

 

 

                                                      
9
 Decision with reference 103883_5/49.  

10
 See https://www.ofgem.gov.uk/ofgem-publications/59297/nget-certification-decision.pdf. 
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Exemption from various rules and obligations 

23. On 27 June 2007, the Dutch Minister of Economic Affairs (hereafter: the minister) granted the 

applicant an exemption within the meaning of Section 86c of the Dutch Electricity Act.
11

 The 

exemption has a duration of 25 years, starting from the date of first use and therefore expires 

on 1 May 2036.  

 

24. With the exemption, the applicant is exempted from compliance with several rules from the 

Electricity Regulation, as well as with several sections from the Dutch Electricity Act and the 

Electricity Network Code. The purpose of this exemption facility is stimulating the construction 

of cross-border infrastructure that is considered desirable in the public interest, but that is 

difficult to realize or even outright impossible because of the associated risks if the ‘normal’ 

rules applied in full.
12

  

 

25. The minister has attached a considerable number of instructions to the exemption. ACM refers 

to Table 1 for an overview of these exemption instructions. The applicant has claimed that it 

complies with these instructions, and has supported this claim with relevant documents. The 

paragraphs below give a summary of the information that the applicant has provided for each 

instruction.  

 

Table 1 Overview of the exemption instructions 

No. Content 

1 For first use of interconnector: 

a) ACM assesses whether the methods and criteria for capacity allocation are competitive, non-

discriminatory, and transparent. 

b) BritNed reports on and demonstrates that the agreements with TenneT and TenneT Holding 

B.V. do not stand in the way of competitive, non-discriminatory and good network 

management by TenneT. 

2 General instructions and restrictions 

a) The duration of the exemption is 25 years. 

b) The exemption is based on a maximum capacity of 1,320 MW at the moment of first use. 

c) Ownership rights of the interconnector are independent of TenneT, and the exemption holder 

acts independently of TenneT. 

d) The agreements between BritNed and TenneT do not harm TenneT’s good network 

management, are competitive and non-discriminatory. 

e) TenneT is financially not liable for any actions of the exemption holder or its shareholders. 

f) TenneT does not financially contribute to the construction or commercial exploitation of the 

                                                      
11

 Decision of the Minister of Economic Affairs dated 27 June 2007 with reference ET/EM/7077821, Dutch Government 

Gazette. 2007, 131. Pursuant to a decision of 15 November 2007 with reference ET/EM/7134956, Dutch Government 

Gazette. 2007, 240, this decision has been amended. 

12
 Dutch House of Representatives, 2003-2004, 29372, no. 3. 
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interconnector. 

g) BritNed indemnifies TenneT from any financial obligations when the exemption expires. 

h) BritNed and its shareholders will not negatively influence competition or the functioning of the 

electricity market, and will not interfere with TenneT’s statutory tasks. 

3a Management and allocation of capacity on the interconnector 

a) The methods and criteria relating to capacity allocation, capacity utilization, and provision of 

information need to be competitive, non-discriminatory, and transparent, and must be 

published on the website. 

b) The UIOLI or UIOSI system that BritNed uses must be transparent and non-discriminatory. 

c) The allocation mechanism must, in consultation with ACM, be adjusted if competition is not 

promoted or if the market functions less efficiently. 

4 Publication of pre-specified information relating to the availability of capacity, the 

allocation mechanism that is used, and the allocation results on a website in a 

prescribed manner. 

5 BritNed guarantees that the provision of information will, in the future too, be in line 

with regulated interconnectors. 

6 Evaluation of the financial position ten years after first use 

a) BritNed submits a financial report to ACM. 

b) If the internal rate of return is higher than expected, BritNed must then explain how it will deal 

with this. 

 

26. As part of the first instruction and instruction 2d, the applicant explained that the agreements 

are competitive and non-discriminatory, and that they do not stand in the way of good network 

management. TenneT subscribes to this explanation. However, TenneT does note that the 

applicant’s interconnector is the only commercial interconnector that is connected to the Dutch 

grid, which means that it is not possible to compare the agreements with agreements 

concluded in similar situations. To support this argument, the applicant has handed over all 

agreements with TenneT, including the connection and transmission agreement with TenneT 

(including the thereto-related addendum), the agreement on program responsibility, an 

‘operating protocol’ and the agreement in which the financial implications have been laid 

down.  

 

27. For the purpose of instruction 2c, the applicant explained that it is independent in the legal 

sense, and that it acts independently of TenneT. The applicant has explained the legal 

structure and the decision-making process within the board and the supervisory board. 

According to the applicant, it means that all binding decisions must be supported by both 

shareholders of the applicant. NLink (represented by TenneT Holding B.V.) therefore does not 

have any decisive influence. To support this claim, the applicant has provided, among other 

documents, the articles of association (bylaws). In addition, the applicant has explained in 

what ways the concept of ‘acting independently’ is safeguarded in practice. For example, the 

applicant has explained that the employees that TenneT makes available to the applicant are 

not simultaneously employed with TenneT. There is one exception: the applicant makes use 
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of the services of TenneT’s legal advisor insofar Dutch law is concerned. As an example, the 

applicant has submitted, among other documents, the agreements with NLink. 

 

28. As part of instructions 2e, 2g and 2h, the applicant has explained that TenneT does not help 

financially, that it is also not financially liable for the applicant, and that the applicant does not 

interfere with TenneT’s statutory tasks. To support this argument, the applicant’s legal 

structure was once again put forward, and the applicant referred to the earlier mentioned 

connection and transmission agreements and the annex. The applicant explained that these 

agreements include specific rules for carrying out this instruction. 

 

29. For the third, fourth and fifth instructions, the applicant has explained in detail how it deals with 

transparency and the auction rules. In that context, the applicant established that it complies 

with the provisions in these instructions, and has referred to, among other things, paragraph 7 

in the auction rules. Moreover, the applicant has explained per information item listed in 

Chapter 5 of the Guidelines on the management and allocation of available transfer capacity 

of interconnections between national systems (Annex 1 to the Electricity Directive) in what 

way and where it publishes this information, and what the planning thereof is.  

 

Other relevant information 

30. Given the fact that the applicant is considered an interconnector-operator from the UK’s 

perspective too, the applicant must be certified here as well. That is why the applicant filed a 

certification request on March 7, 2013 with the British regulator Ofgem. On June 26, 2013, it 

approved this request,
13

 taking into account the European Commission’s recommendations of 

May 15, 2013.
14

 The following excerpt from those recommendations is relevant for the 

applicant’s certification process by ACM: 

“In the present case the Commission notes that the exemption does not entail a derogation 

from unbundling requirements. However, the Commission also notes that the ownership and 

governance structure of BritNed prima facie appears such that no conflict with the full 

ownership unbundling model as laid down in Article 9 Electricity Directive would have been 

encountered, should BritNed have applied for certification under that regime. The 

Commission considers that on this basis, BritNed can be certified as a TSO compliant with 

the unbundling rules. As a final remark the Commission notes that, should the Dutch 

regulatory authority in its process of certification of either BritNed or TenneT conclude that 

either party does not comply with the unbundling requirements, the present certification should 

be subject to re-assessment.” 

 

                                                      
13

 See https://www.ofgem.gov.uk/publications-and-updates/certification-decision-britned-development-ltd. 

14
 Brussels C(2013) 2914 final. 
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4.2 Assessment 

31. In this section, ACM explains how it assessed the certification request. ACM notes that the 

certification requirements for the appointment of interconnector-operator come from the 

Electricity Directive. The idea of certification is to realize an effective separation between 

transmission networks and generation and supply activities (“unbundling”) in order to limit the 

risk of discrimination in the operation of networks, to promote fair access to the networks for 

new entrants, to promote transparency in the market, and to promote investments in 

infrastructure in a non-discriminatory way.
15

 In the certification process, the national regulatory 

authority (in this case ACM) assesses whether the unbundling requirements have been met. 

Under Dutch transitional law, existing interconnector operators with an exemption within the 

meaning of Section 86c of the Dutch Electricity Act are given an alternative assessment. As 

the applicant enjoys an exemption within the meaning of Section 86c of the Dutch Electricity 

Act, ACM needs to assess whether the exemption instructions have been complied with. In 

this decision, ACM has tested against both the unbundling requirements and the exemption 

requirements. ACM gives a further explanation below. 

 

Assessment of unbundling requirements 

32. ACM has established that, based on the recommendations of the European Commission to 

draft decision of Ofgem, it appears that the European Commission is of the opinion that the 

applicant meets the requirements set in Article 9 of the Electricity Directive. However, the 

European Commission does note that, should ACM come to the conclusion that either TenneT 

or the applicant do not meet the unbundling requirements, Ofgem’s certification decision must 

be re-assessed.  

 

33. With regard to TenneT, ACM established on 18 December 2013 that it met the unbundling 

requirements. ACM additionally considers the European Commission’s conclusion that the 

applicant meets the unbundling requirements correct. Therefore, this leads to the conclusion 

that the applicant meets the requirements of Article 9 in the Electricity Directive.  

 

Assessment of exemption instructions 

34. ACM establishes that the applicant enjoys an exemption within the meaning of Section 86c of 

the Dutch Electricity Act. It is therefore, under Section VIII, paragraph 5 of the implementation 

act, up to ACM to assess whether the applicant complies with the exemption instructions as 

set by the minister. ACM refers to Table 1 in the previous section for an overview of these 

instructions. ACM has established that the instructions, in part because of ACM’s 

recommendations, have been included in the exemption.
16

 ACM has already included a 

preliminary assessment in its recommendations.  

 

                                                      
15

 See considerations 11-14 in the Electricity Directive.  

16
 Recommendations of 7 December 2006, reference 103612, www.acm.nl. 
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35. Before it comes to its assessment, ACM notes that the applicant must comply with the 

exemption instructions at all times. The result of the assessment carried out by ACM of the 

applicant’s compliance with the exemption instructions is therefore a snapshot. ACM 

considers it plausible to assume that the applicant currently complies with the exemption 

instructions. ACM explains this in detail below. 

 

36. Second, ACM also notes that it is unable to take several instructions into consideration in its 

assessment. For example, instructions 1a, 1b (for the most part), 2g and 6 did not apply when 

this decision was issued, and instructions 2a en 2b are not obligations that the applicant need 

to comply with but are rather restrictions (in terms of time and capacity) to the exemption.  

 

37. The remaining exemption instructions can be divided into three categories. The first category 

consists of exemption instructions concerning BritNed’s independence from TenneT. These 

are the exemption instructions 1b, 2c through 2f and 2h. The second category consists of 

exemption instructions concerning the allocation mechanism. These are the exemption 

instructions 3b and 3c. The third category of exemption instructions concern transparency. 

These are the exemption instructions 3a, 4 and 5. For each category, ACM assessed whether 

the applicant complied with the underlying exemption instructions. 

 

38. With regard to the exemption instructions that concern TenneT’s independence, ACM comes 

to the following conclusions. The documents and their explanation provided by both the 

applicant and TenneT reveal that the independent position has currently been sufficiently 

safeguarded. Furthermore, ACM has no reason to assume that the independent position is not 

adopted in practice. Considering these findings, ACM establishes that the applicant complies 

with the exemption instructions. 

 

39. With regard to the exemption instructions concerning the allocation mechanism, ACM notes 

that it approved the allocation mechanism on 22 February 2011 (hereafter: auction rules). 

ACM recently (on 13 November 2013) received a proposal for an amendment of these auction 

rules. A consultation thereto has already taken place.
17

 In the end, the applicant informed 

ACM in a letter of 3 February 2014 of delaying the amendment to the auction rules until further 

notice.
18

 In response thereto, ACM suspended the review of the approval request.
19

 ACM has 

established that the applicant thus complies with this category of exemption instructions. 

 

40. With regard to the exemption instructions concerning transparency, ACM has established that 

it already noted in the decision of 22 February 2011 that, regarding these instructions, for the 

compliance with these instructions, the provisions must be met that have been laid down in 

Article 15 of the Electricity Directive, and Chapter 5 of Annex 1 to this Directive (Guidelines on 

                                                      
17

 See https://www.acm.nl/nl/publicaties/publicatie/12325/Terinzagelegging-wijzigingen-veilingregels-Britned/ (in Dutch). 

18
 Letter of Britned, registration number ACM 2014100607. 

19
 Letter of ACM dated 10 February 2014 with reference ACM/DE/2014/400772. 

https://www.acm.nl/nl/publicaties/publicatie/12325/Terinzagelegging-wijzigingen-veilingregels-Britned/
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the management and allocation of available transfer capacity of interconnections between 

national systems). Based on the provided documents and information, ACM sees no reason to 

deviate from its previous conclusions in the decision of 22 February 2011. 

 

Conclusion 

41. ACM has established that the applicant complies with the provisions in Article 9 of the 

Electricity Directive. The applicant additionally complies with the exemption instructions that 

have been laid down by the minister in his decision. All in all, ACM does not see any reason 

not to approve the applicant’s certification request. 

 

4.3 Recommendation of the European Commission 

42. ACM has established that the European Commission agrees with ACM’s assessment. 

However, the European Commission did put forward two remarks about the certification of the 

applicant. ACM has found that these remarks do not stand in the way of certification of the 

applicant by ACM. ACM will explain this in further detail below. 

 

43. First of all, the European Commission says that the position it took within the context of the 

certification of the applicant by Ofgem also applies to the certification at hand
20

. According to 

its position, the mere fact that an exemption from the provisions in Section 86c of the Dutch 

Electricity Act has been granted does not mean that the unbundling rules no longer apply. 

These rules must be applied (insofar possible) without undermining the exemption. In the draft 

decision, ACM tested the applicant against the exemption instructions as against the 

unbundling requirements
21

, and ACM comes to the same conclusion as the European 

Commission in its recommendation, which is that the applicant can be designated as 

transmission system operator meeting the unbundling rules. ACM therefore establishes that it 

has implemented the recommendation of the European Commission. 

 

44. Second, the European Commission notes that the unbundling provisions of the Electricity 

Directive encourages neighboring certified transmission system operators to create joint 

ventures, and to build cross-border transmission lines. ACM considers this remark of the 

European Commission as a remark of a general nature, which has no specific consequences 

for the decision at hand.  

 

45. The recommendation of the European commission has not led to any changes of the decision 

at hand compared with the draft decision. 

 

                                                      
20

 C(2014) 3295, recommendation of the European Commission of May 14, 2014, pages 3-4. 

21
 Marginal numbers 31 and 32 in the draft decision. 
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5 Dictum 

 

46. The Netherlands Authority for Consumers and Markets has herewith established that BritNed 

Development Ltd. meets the provisions under or pursuant to Section 10Aa, paragraph 1, in 

conjunction with Section 10, paragraph 3 of the Dutch Electricity Act 1998.  

 

47. An announcement about this decision and the European Commission’s recommendations will 

be made in the Dutch Government Gazette. In addition, the Netherlands Authority for 

Consumers and Markets publishes this decision, as well as a link to the European 

Commission’s recommendations on her website.  

 

The Hague,  

 

Date:  June 6, 2014 

 

 

The Netherlands Authority for Consumers and Markets 

On its behalf,  

 

 

 

 

Geert Moelker 

Team Manager  

Energy Department 

 

 

Anyone whose interest is directly affected by this decision can file an objection against this decision with the 

Netherlands Authority for Consumers and Markets within six weeks after the publication date of this decision. The 

objection must be sent to the following address: P.O. Box 16326, 2500 BH, The Hague, the Netherlands. Under Section 

7:1a, paragraph 1 of the Dutch General Administrative Law Act, an interested party may request the Netherlands 

Authority for Consumers and Markets in its objection to agree to filing an appeal with the Dutch Trade and Industry 

Appeals Tribunal directly. 

 


