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*E.C.L.R. 324 Introduction

The background to this case is in certain respects similar to the recently discussed Competition
Authority v Beef Industry Development Society Ltd (“Irish Beef”) ruling.1 It deals with conduct by a
number of federations that represent various undertakings and associations active in the French beef
industry. A sharp decline in demand for beef, precipitated by an outbreak of Bovine Spongiform
Encephalopathy (BSE), led to a course of conduct by various players in the industry that was
ultimately deemed to be anti-competitive. The offending conduct initially took the form of a written
agreement (“the Agreement”) and was thereafter adhered to in secret. The European Commission
(“the Commission”) considered this conduct to be anti-competitive and imposed fines on the
federations. The Court of First Instance (CFI) in large part upheld Commission Decision 2003/600
French Beef [2003] OJ L209/12.2

The appellants in the case were Coop de France bétail et viande (at the commencement of the
proceedings, they were known as Fédération nationale de la coopération bétail et viande, or FNCBV),
the Fédération nationale des syndicats d'exploitants agricoles (FSNEA), the Fédération nationale
bovine (FNB), the Fédération nationale des producteurs de lait (FNPL) and the Jeunes agriculteurs
(JA). The French Government intervened in support of the appellants.

A crucial question before the European Court of Justice (ECJ) was whether, in levying a fine against
the appellants, the individual turnover of the members of the association of undertakings could be
used--as opposed to just the turnover of the association itself. This case sheds more light on how
former case law on this issue should be interpreted. The legal test put forward by the CFI, which has
been accepted by the ECJ, shall be succinctly discussed. Another key point of the judgment involves
the impact that Government interference may have on competition law enforcement, in particular as
regards fining policy.

Facts

In October 2000, the demand for meat in the European Union was greatly affected after an outbreak
of BSE in several Member States.3 This led to an extension of the scope of intervention mechanisms,
envisaged to withdraw certain quantities of cattle in order to stabilise the market.4 Various purchase
schemes were set up with the aim of buying live animals, carcasses and half-carcasses.5 In addition,
the Commission allowed various Member States, including France, to grant aid to the beef sector.6

French farmers believed that these measures were inadequate. Tensions between them and the
slaughterers culminated in September and October 2001, when groups of farmers blockaded
abattoirs and stopped lorries in order to check the origin of the meat being transported as a means of
protecting the local market. The blockades were only lifted after slaughterers suspended imports and
started applying a so-called “union price scale”.7
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In October 2001 talks were held between the federations representing the beef farmers (FNSEA;
FNB; FNPL and JA), those representing the slaughterers (the Fédération nationale de l'industrie et
des commerces en gros de viandes, or FNICGV) and FNCBV. At a meeting on October 24, 2001,
organised by the French Minister for Agriculture, these six federations reached the Agreement.8 It
consisted of two parts.9 Part one *E.C.L.R. 325 was a commitment to temporarily suspend imports of
all types of beef. Part two comprised of a commitment to apply a certain slaughterhouse entry price
scale to culled cows.10 The Agreement entered into force on October 29, 2001 and was to be applied
until the end of November 2001. A cursory glance at the Agreement suggests the existence of a
so-called “crisis cartel”. Such cartels denote collusive behaviour caused (or intensified) because of a
downturn in a particular industry or the economy as a whole.

Proceedings

The Commission, after having considered the Agreement, was uncomfortable with what had unfolded
and sent its first request for information on October 30, 2001. After several exchanges the
Commission adopted a Statement of Objections on June 24, 2002.11 On April 2, 2003 the
Commission published its decision that the Agreement between the six federations infringed art.81(1)
of the EC Treaty since it had the object of suspending imports of beef into France. The Commission
also believed that the federations orally agreed to maintain this structure. The anti-competitive
conduct by object thus persisted even after the expiry of the initial written agreement.12

According to the Commission's decision, the infringement began on October 24, 2001 and lasted at
least until January 11, 2002.13 In the determination of the level of the fines the Commission took into
account a number of aggravating circumstances that resulted in the increase of some of the fines
imposed, namely14 :

• Members of FNSEA, FNB and JA had used violence to compel the slaughterer's federation to adopt
the agreement of October 24, 2001 (an uplift of 30 per cent).

• The federations had secretly continued to adhere to the agreement after the Commission's letter of
formal notice of November 26, 2001 (an uplift of 20 per cent).

• FNB had played a preponderant role in the preparation and implementation of the infringement (an
uplift of 30 per cent).

Furthermore, the Commission considered there to be a number of attenuating circumstances15 :

• FPNL received a reduction of 30 per cent of its fine because it played a passive or
“follow-my-leader” role.

• FNCBV's fine was reduced by 30 per cent because of the French Minister for Agriculture's “forceful
intervention” in favour of the Agreement. It received a further 30 per cent reduction because there had
been an illegal blockading of their members' establishments by farmers.

The fines imposed by the Commission varied from ##480,000 for FNCBV to ##12 million for
FNSEA.16

Subsequent to the imposition of these fines the appellants lodged an appeal to the CFI. On December
13, 2006 the CFI delivered a judgment in which it largely upheld the reasoning of the Commission.
The current case is an appeal against the CFI judgment before the ECJ. The CFI's ruling shall be
examined only insofar as it is relevant to the judgment of the ECJ.

ECJ

FNCBV and the other federations raised several grounds of appeal against the CFI judgment.17

Mazák A.G. delivered his Opinion on April 17, 2008. He opined that the ECJ ought to dismiss the
appeal.18 The ECJ delivered its ruling on December 18, 2008.

First, the ECJ deals with the plea that the level of the fine was calculated by taking into account the
federation's turnover and the turnover of its members.19 In doing so the fine was increased
substantially. The appellants alleged that this methodology ought to have been articulated by the
Commission in its initial Statement of Objections.20 The ECJ held that the CFI correctly rejected this
claim.21 Like the CFI, the ECJ referred to existing case law which establishes that during the phase of
the Statement of Objections, the Commission need not give indications as regards the *E.C.L.R. 326
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level of the fines envisaged. It would otherwise “anticipate inappropriately” the Commission's
decision.22 According to the ECJ, the practice of taking into account the turnover of the federation's
members is not new, and has been previously approved by the Community courts.23 Consequently,
there had been no departure from existing precedent that would have merited additional explanation
by the Commission.

Secondly, FNCBV argued that the CFI did not correctly assess certain evidence including several
handwritten notes, memos and other documents.24 The ECJ regarded this ground as a plea of fact
and therefore to be inadmissible. The division of competences between the Community courts
basically means that the ECJ, in an appeal from the CFI, will only entertain points of law. Therefore, it
is for the CFI to interpret the evidence and assess its probative value,25 provided that evidence has
been properly obtained and the general principles of law and the rules of procedure in relation to the
burden of proof and the taking of evidence have been observed.26

Thirdly, FNCBV stated that the CFI should have held that the Agreement was not anti-competitive
because of the “completely exceptional” economic context in which it arose.27 FNCBV also submitted
that the Agreement had no effect on prices.28 The ECJ stated that the Agreement's purpose was to
insulate the French market and thus restrict competition in the single market.29 Moreover, the ECJ
ruled that the CFI did take into account all relevant legal and factual circumstances, including the
crisis in the beef industry.30 The ECJ agreed with the CFI's finding that “the prices fixed for a
substantial number of cows were significantly higher than the intervention prices set by the
Commission”.31 Notwithstanding this, the ECJ referred to the well-established principle that there is no
need to take into account the effects of the agreement once it is clear that it has an anti-competitive
object.32

Fourthly, the appellants argued that the CFI erred in law when it ruled that the upper limit on fines
could be calculated by taking into account the turnover of the individual members (undertakings)
rather than simply the turnover of each federation (association of undertakings).33 The appellants
referred to Finnboard v Commission, 34 which in their view ruled out taking into account the turnover
of the members of the association of undertakings if the association does not have the power to bind
its members.35 The ECJ disagreed with this interpretation, stating that in Finnboard it was relevant
that:

“… the undertakings which were members of the association on which the Commission had imposed
a fine had not been implicated in the commission of the infringement”.36

As a result, the CFI was correct in upholding that37 :

“… where an infringement on the part of an association involves its members' activities and where the
anti-competitive practices at issue are engaged in by the association directly for the benefit of its
members and in cooperation with them, the association having no objective interests independent of
those of its members”.

The ECJ reasoned that a contrary interpretation would risk lowering the fines to such an extent that it
would not have the necessary deterrent effect.38 This is especially the case since the association's
turnover may not reflect its true size or power on the market. The ECJ thereby implicitly argued that a
strict reading of Finnboard could have created a loophole in which the association of undertakings
could not formally bind its members, which would potentially result in very low fines.

Finally, the appellants pointed out to the ECJ that the CFI extracted four criteria relevant for the
application of the Finnboard principle. These “specific circumstances” are39 :

*E.C.L.R. 327 • where the primary task of the association is to defend and represent the interests of
its members;

• where the anti-competitive agreement in question relates to the activity of the members of that
association and not to that of the association itself;

• where that agreement was concluded for the benefit of the members of that association; and

• where the members co-operated in the anti-competitive practice in question.

The appellants argued that these criteria should not have been introduced by the CFI. Their
submission was that any association of undertakings that has been allegedly involved in
anti-competitive behaviour would meet these conditions.40 Hence the net has been cast too wide. The
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ECJ did not expand on these criteria but rather underlined that the assessment of facts is, again, an
exclusive right of the CFI.41

Fining policy

As mentioned, a key ground of appeal was directed against the fine imposed on the members of the
federations. The appellants argued that this was contrary to the Finnboard ruling. The relevant
paragraph reads as follows42 :

“… when a fine is imposed on an association of undertakings, whose own turnover most often does
not reflect its size or power on the market, it is only when the turnover of the member undertakings is
taken into account that a fine with deterrent effect can be determined […]. It is not necessary that the
members of the association should have actually participated in the infringement, but the association
must, by virtue of its internal rules, have been able to bind its members.”

A narrow reading of this paragraph makes it difficult for the Commission to fine members of
associations whose rules are not binding. As a matter of policy this is problematic--undertakings could
potentially escape appropriate sanction on the basis of a loosely constructed “non-binding”
association. In order to achieve a meaningful level of deterrence, the Commission ought to be able to
levy fines on an association of undertakings on the basis of individual members' turnover, irrespective
of whether the rules of the association can be interpreted as being strictly binding.

In the opinion of the Court, the rule in Finnboard was inspired by the fact that the undertakings
themselves had not been implicated in the commission of the infringement. The ECJ veers away from
a narrow reading of this rule and holds that43 :

“[…] the Court of First Instance was entitled to find that, when, as in this case, the members of an
association of undertakings have participated actively in implementing an anti-competitive agreement,
those members' turnover could be taken into account for the purposes of determining the sanction,
even if the association in question, in contrast to the situation referred to in paragraph 66 of the
judgment in Finnboard v Commission, has no power to bind its members.”

The policy consideration underpinning this reasoning is made patently obvious a few sentences later,
where the ECJ states that:

“… any other interpretation would run counter to the necessity of ensuring the deterrent effect of
sanctions imposed in respect of infringements of the Community competition rules”.44

It is submitted that this reasoning is justified. A contrary approach could allow for the use of
associations as cartel cover-ups. It seems intuitively right that the turnover of associations of
undertakings often does not reflect their actual power. It therefore appears sensible to take into
account the turnover of its members as well.

Notwithstanding the above, if undertakings are members of more than a single association, one
should not simply add up all these memberships as proxies of cumulative market power.
Undoubtedly, any additional undertaking joining association X will increase the latter's weight in the
market. However, the fact that a member of association X also joins association Y does not
necessarily mean that X and Y's combined incremental market power will double. For instance, if the
associations function at various levels of the production chain the power of X might be curtailed by the
power of Y and vice versa.

The “specific circumstances” test

As stated earlier, the CFI introduced the “specific circumstances” test in the application of the
Finnboard principle. The ECJ chose not to consider this test, stating that it was up to the CFI to
assess the facts of the case.45 This leaves open various questions. Did these “specific circumstances”
just apply to the individual case at hand? Or are they relevant more broadly when dealing with fines
on associations of undertakings? Is it correct to regard the introduction of these new criteria as an
assessment of fact? Should the ECJ have given closer *E.C.L.R. 328 scrutiny to such
developments? These questions are especially pressing since it is likely that the French Beef criteria
will become very important in the determination of fines on associations of undertakings in the future.

In addition, FNCBV's plea that three of the four conditions will be almost automatically met by the
nature of federations merited more attention than the mere setting-aside by the Community courts.
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Conditions can only be fair and relevant when they do not prejudge the assessment of the situation.
For example, why should one have to assess if the federation's primary task is to “defend and
represent the interests of its members”, when that is the raison d'être of federations in the first place?

Government involvement

An interesting decision is made as regards the French Government's involvement in the events
leading up to the infringement. The Commission decided to reduce the fine levied against FNCBV by
30 per cent as a result of the “forceful intervention” of the French Minister of Agriculture46 :

“This was reflected in his speeches in parliament and his press release the day the agreement was
concluded. His intervention put strong pressure on the slaughterers to conclude an agreement. […]
[B]efore the Minister intervened, the slaughterers refused to sign the agreement presented to them by
the farmers. […].”

By contrast, in the Irish Beef case the Irish Government's support for a comparable scheme
involvement did not as such seem to preclude, or influence, the application and interpretation of the
object restriction contained in art.81(1) of the EC Treaty.47 The French Beef case shows, however,
that the same cannot be said for the level of the fine imposed. Although the threshold of “forceful
intervention” seems to be relatively difficult to meet, it suggests a possibility for undertakings to
escape with a lesser sanction. With fines in this area often reaching dazzling heights, it may become
a more important bone of contention in future cases.

Conclusion

The French Beef case contains a number of interesting points. Of particular significance is the
development in respect of calculating and levying fines where associations of undertakings are found
to have infringed competition law. The authors are of the view that the ECJ is correct in stressing that
the turnover of associations of undertakings does not necessarily reflect their actual market power.
This merits taking into account their members' individual turnovers for the purposes of establishing a
fine with sufficient deterrent effect. Notwithstanding this endorsement, it is submitted that there may
also be some dangers looming if one considers a number of practical permutations of the ECJ's
approach. Where an undertaking is a member of more than one association, the authorities ought to
ensure that their individual turnover is not simply aggregated to establish a higher fine. The level of
the fine should depend, primarily, on the incremental market power that the additional memberships
give to the associations.

It is further submitted that the “specific circumstances test” is exceedingly vague. It is not entirely
clear how this test ought to be practicably implemented. Furthermore, it seems odd to introduce a
legal test for associations of undertakings that will arguably be met by most, if not all, of them and
thereby casting the net too wide.

Lastly, it remains unclear how government involvement may influence competition law litigation
arising from an art.81(1) of the EC Treaty procedure. Although the Irish Beef case suggested there
should be little (or no) impact whatsoever, the French Beef case shows that “forceful intervention” by
the Government could lead to a significant reduction of the fine.

Tjarda van der Vijver and Luke Kelly are both reading for a Specialist Masters in Competition Law and
Economics at King's College London. The authors would like to thank Professor Alison Jones for
valuable comments. Any remaining mistakes remain our own.

E.C.L.R. 2009, 30(7), 324-328

1. Competition Authority v Beef Industry Development Society Ltd (C-209/07) [2009] 4 C.M.L.R. 6; discussed in [2009] E.C.L.R. 198.

2. Decision 2003/600 relating to a proceeding pursuant to art.81 of the EC Treaty (Case COMP/C.38.279/F3-French Beef ) [2003] OJ
L209/12.

3. Coop de France Bétail et Viande (formerly Federation Nationale de la Cooperation Betail et Viande (FNCBV)) v Commission of the
European Communities[0] (C-101/07 P) [2009] 4 C.M.L.R. 15 at [9].

4. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [10].

5. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [10].

6. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [10].

Page5



7. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [11].

8. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [12].

9. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [13].

10. Cows which have been used either for reproduction or milk production purposes.

11. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [19].

12. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [21].

13. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [23].

14. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [25].

15. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [26].

16. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [28].

17. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [40] and [42].

18. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 per Mazák A.G. at [103].

19. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [43].

20. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [45].

21. Federation Nationale de la Cooperation Bétail et Viande (FNCBV) v Commission of the European Communities (T-217/03 & T-245/03)
[2004] E.C.R. II-239 at [222]-[224].

22. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [47]. The Court refers to Musique Diffusion Française SA v Commission of the
European Communities (100/80) [1983] E.C.R. 1825; Sub Nom. Pioneer High Fidelity (GB) Ltd v Commission of the European
Communities (103/80) [1983] E.C.R. 1825 at [21].

23. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [50]; referring to Finnish Board Mills Association - Finnboard v Commission of
the European Communities (C-298/98 P) [2000] E.C.R. I-10157 at [66]; Groupement des Cartes Bancaires CB v Commission of the
European Communities (T-39/92) [1994] E.C.R. II-49; Sub Nom. Europay International SA (formerly Eurocheque International) v
Commission of the European Communities (T-40/92) [1994] E.C.R. II-49 at [139].

24. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [53].

25. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [63] and [66]; see art.225 of the EC Treaty and art.58 of the Court's Statute.

26. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [59].

27. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [79] and [80].

28. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [81].

29. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [83].

30. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [84].

31. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [85].

32. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [87].

33. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [90].

34. Finnboard v Commission (C-298/98 P) [2000] E.C.R. I-10157[0].

35. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [94].

36. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [96].

37. FNCBV [2004] E.C.R. II-239 at [319]; Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [97].

38. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [98].

39. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [100].

40. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [101].

41. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [105] and [108].

42. Finnboard [2000] E.C.R. I-10157 at [66].

43. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [97].

44. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [98].

45. Coop de France Bétail et Viande [2009] 4 C.M.L.R. 15 at [108].

46. Case COMP/C.38.279/F3-French Beef, para.176.

47. Beef Industry Development Society Ltd [2009] 4 C.M.L.R. 6 at [200].

© 2010 Sweet & Maxwell and its Contributors

Page6


