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1. Focus on 2011
OPTA publishes its Focus at the beginning of each year. In this publication, OPTA identifies the focus
areas of its supervision efforts throughout the year. This focus is determined, for example, based on
feedback from consumers in the market. In addition, new regulations and laws also provide certain focus
areas. At all times, OPTA makes its own choices, whereby OPTA is also required to make choices for
economic reasons. In its annual report, OPTA describes the activities that were undertaken as a result of
the Focus on 2011, and the results it has achieved.
In 2011, OPTA primarily focused on a new round of market analyses, which OPTA conducts every three
years in accordance with European directives. In addition, OPTA in 2011 also focused on providing
information and enforcing the rules that, as of April 2011, provide better consumer protection in the event
of unwanted paid SMS services. In addition, OPTA focused its priorities on enforcing compliance with
telemarketing rules. Finally, wherever possible, OPTA prepared itself for its new regulatory tasks resulting
from the New European Regulatory Framework.
See also: OPTA’s Focus on 2012

New round of market analyses
OPTA regulates the electronic communication markets, wherever and whenever needed. The objective of
regulation is to stimulate competition and innovation for the benefit of consumers and businesses. To this
end, OPTA analyses the markets every three years and decides on suitable regulatory measures.
Results
In 2011, OPTA announced its regulatory vision for the period 2012-2014 and published the associated
market analysis decisions and its television market ruling. This involves an extensive and meticulous
process whereby OPTA, at various points in time, takes into consideration the various opinions from
market participants.
In the summer of 2011, OPTA published the Fixed Telephony, Unbundled Access (ULL), Wholesale
Broadband Access and Wholesale Leased Lines, and Unbundled Access to Commercial Fibre Optic
Networks (Fibre to the Office (FttO)) draft decisions, as well as a draft Television Analysis ruling. OPTA
put these out for consultation. After studying the feedback received from market participants and after
notifying the European Commission and BEREC, OPTA published the final ULL decision and the final
Television Analysis ruling at the end of 2011. The other decisions will be published in 2012.
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Paid SMS Services and Telemarketing
New rules governing paid SMS services went into effect on 1 April 2011. As of this date, OPTA can take
action against mobile-telephony providers who threaten to disconnect consumers because they refuse to
pay for an unwanted SMS service. From now on, the mobile provider must investigate the complaint first,
and be able to demonstrate that the consumer specifically requested the SMS service. OPTA can impose
a fine of up to €450,000 per violation on mobile telephony providers that do not comply with this rule.

OPTA has imposed a significant number of fines for violation of existing telemarketing rules. At the same
time, OPTA is working on drawing up transparent telemarketing rules for market participants.
Results
OPTA informed the mobile-telephony providers about the new SMS rules before they went into effect.
This way, they knew in advance what the rules meant to them and how OPTA would enforce them. In
addition, OPTA, via ConsuWijzer, informed consumers about their rights in relation to these new rules,
referred them to the SMS services filter, and accepted various complaints. After the new rules went into
effect, OPTA requested information from the mobile-telephony providers to verify whether they were
complying with the rules for paid SMS services. The enforcement audits are conducted in collaboration
with the Netherlands Consumer Authority and will be continued in 2012.

OPTA announced it imposed over €1 million in telemarketing fines in 2011. The fines were levied against
energy company E.ON, call centre L&H, energy company Nuon, the umbrella organization for Dutch
charities Goede Doelen Loterijen, Sell-it, and the Swiss Consumer Association. Next to these fines,
OPTA issued verbal and written warnings to various companies and organisations. At the beginning of
2011, OPTA sent a briefing letter to advertisers and list brokers concerning the use of contact information
obtained via online contests and surveys. In September 2011, OPTA also updated its Telemarketing
Position (Standpunt Telemarketing). This position clarified the interpretation and practical application of
telemarketing rules as part of enforcement practices. OPTA, in collaboration with the Dutch Dialogue
Marketing Association (DDMA) organised a briefing meeting with market participants concerning its
Telemarketing Position.

New Regulatory Tasks
The European Commission issued directives that provide even greater protection to consumers with
regard to Internet and telephone calls. As a result thereof, OPTA’s tasks have been expanded. Member
states are required to transpose these European directives into national legislation. In the Netherlands,
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this will happen in 2012, at which point OPTA will be enforcing these as well. However, OPTA in 2011
sought to prepare itself as much as possible to assume these new tasks.
Results
OPTA in 2011 further prepared itself in relation to the implications of the new cookie legislation currently
under consideration. As such, in the first quarter of 2011, OPTA published a research report about current
practices concerning the use of cookies. OPTA communicated the results of this analysis to the market
during a roundtable meeting. OPTA announced its regulatory vision at this meeting.
In 2011, OPTA, via BEREC, was actively involved in detailing the European rules related to net neutrality.
Providers of Internet services must inform their customers about the way in which they manage their
network. The goal is to come to a standardised approach when enforcing these European rules in all
member states with the objective of stimulating innovation in the market and guaranteeing consumer
freedom of choice. In addition, OPTA started an investigation into the use of Deep Packet Inspection
(DPI) to assess whether the way in which mobile providers analyse data traffic violates consumer privacy.

OPTA in 2011 prepared itself for the introduction of the obligation to report data leaks. Whenever there is
a loss or disclosure of personal data during security incidents, electronic communication providers must
report this to OPTA from now on. Network security breaches and damages must be reported to the
Radiocommunications Agency Netherlands (AT). OPTA at the beginning of the year organised a meeting
with market participants to exchange ideas on the new regulation. Furthermore, OPTA, together with
other organisations such as the Netherlands Data Protection Authority (CBP), devoted effort to
harmonising the way in which providers in various EU countries are required to report incidents to
national regulators. OPTA and AT in 2011 collaborated on establishing a joint online incident office that is
expected to be operational in the first half of 2012.
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2. Competition

OPTA ensures there is competition and confidence in the communication sector in the interest of
consumers. To that end, OPTA regulates the electronic communication markets, wherever and whenever
necessary. The objective of regulation is to stimulate competition and innovation for the benefit of
consumers and businesses. OPTA therefore analyses these markets every three years and decides on
suitable regulatory measures. 2011 is the year in which the third round of market analyses took place. In
addition, OPTA this year devoted a great deal of attention to the control of the postal sector, dispute
resolution, and supervision and enforcement.

Market Analyses
In 2011, OPTA announced its regulatory vision for the period 2012-2014 and published the associated
market analysis decisions and its television market ruling. OPTA at multiple points in time took into
consideration the opinions from market participants during this process.
2012-2014 Regulatory Vision
The fixed telephony, television, Internet access and commercial network services markets are closely
interrelated. That is why these market analyses were carried out simultaneously. In June 2011, OPTA
published a vision document in which it reviewed its findings at a high level and from a broader
perspective. In a nutshell, OPTA concluded that, due to progressive digitisation, the electronic
communication markets are increasingly exposed to free-market forces. This is why OPTA is imposing
less stringent regulations on KPN in the consumer segment and OPTA is not intervening in the
developing television market. At the same time, OPTA ruled that competitors on the commercial
communication markets are still dependent on KPN’s infrastructure, with its national coverage, to such an
extent that drastic regulation is still required there.

Process
OPTA’s periodical market monitor constitutes the initial basis for the analyses. In developing this market
analysis, OPTA at various points in time obtains market feedback. OPTA in the second half of 2010
initiated the first phase of this round of market analyses. In this first phase, OPTA conducted various
surveys among consumers, businesses and telecommunication providers. An important preliminary
analysis was the analysis published in March 2011 by ATKEARNEY/Telecompaper about the future of
the Dutch telecommunications market. This analysis reviewed the television, broadband Internet and
fixed telephony markets and the interrelationship between them. The report provided market-share trend
scenarios for the period 2012-2014 and provided an outlook for 2017.
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Partly on the basis of the analysis results, OPTA first gave market participants the opportunity to respond
to a number of regulatory hypotheses in an Industrial Group setting. This was followed by a laborintensive period in which OPTA drew up draft decisions. OPTA then submitted the draft decisions to
market participants for consultation throught the summer and beyond. This included the Fixed Telephony,
Unbundled Access (ULL), Wholesale Broadband Access and Wholesale Leased Lines, and Unbundled
Access to Commercial Fibre Optic Networks (Fibre to the Office (FttO)) draft decisions, as well as a draft
Television Analysis ruling. OPTA put out the latter for consultation as well.

The feedback from market participants was published on OPTA’s website. OPTA occasionally also asks
market participants to respond to each other’s feedback. Once all of the feedback from market
participants is taken into consideration and processed, OPTA submits the drafts to the European
Commission and BEREC for approval. Once approved, OPTA can publish its final decisions and ruling.
OPTA published the final ULL decision and the final Television Analysis ruling at the end of 2011. The
other final decisions have been or will be published in 2012.

Following rulings by the Dutch Trade and Industry Appeals Tribunal (CBb), OPTA in 2011 also published
two draft decisions as a supplement to two previous final market analysis decisions. This concerns the
supplementary draft decisions Fixed telephony (2008) and Fixed and Mobile Terminating Access (2010).

Fixed Telephony
OPTA in 2011 published the Supplementary Fixed Telephony 2008 market analysis decision and put
effort in developing a Fixed Telephony 2011 market analysis decision covering the regulatory period
2012-2014.

In July 2011, OPTA published the draft Fixed Telephony 2011 market analysis decision covering the
regulatory period 2012-2014. This draft decision designates KPN as a party with significant market power
on the fixed telephony wholesale markets. OPTA imposed remedies on KPN requiring the company to
supply call origination/C(P)S services and to resell telephony connections (WLR). Other parties can
purchase these services and supply PSTN and ISDN telephony to consumers and business customers
on the basis of these services.

The CBb in September 2011 issued its ruling concerning the appeals against the Fixed Telephony 2008
market analysis decision. According to the CBb, OPTA in 2008 rightly ruled that KPN had significant
market power on the consumer as well as commercial wholesale market for fixed telephony. The
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wholesale regulations imposed by OPTA were therefore fitting. However, OPTA must issue a new
decision concerning the continuation of the remedies on the commercial retail market for fixed telephony
after 1 January 2010. CBb confirmed OPTA’s decision not to impose any retail regulations on the
consumer retail market.

Following CBb’s ruling, two parallel tracks were pursued: the Fixed Telephony 2011 market analysis
decision and the Supplementary Fixed Telephony 2008 market analysis decision.

In December 2011, OPTA published its draft Supplementary Fixed Telephony 2008 market analysis
decision pursuant to this ruling. In this decision, OPTA once again investigated whether regulation on the
commercial market is appropriate. The outcome is that the imposition of the remedy requiring KPN to
offer fixed telephony services to business customers at a minimum price threshold will be continued. It is
thus ensured that other telecom providers are not squeezed out of the market by KPN prices that are too
low. The national consultation process was completed at the beginning of 2012, and a final decision is
expected to be published in April 2012, following the European notification.
With due consideration to the CBb ruling and the subsequent Supplementary Fixed Telephony 2008 draft
decision, OPTA once again reviewed its analysis. The outcome of this process is that OPTA will continue
the pricing regulation along its major lines over the coming regulatory period. The pricing remedy will be
imposed on the retail market for two-way calls (particularly ISDN2 services) and for multi-party calls
(particularly ISDN30 services); markets on which fixed telephony services are supplied to business
customers. This remedy was imposed in the Supplementary Fixed Telephony 2011 draft market analysis
decision.

Following the consultation, OPTA integrated the Supplementary Fixed Telephony 2011 draft decision into
the Fixed Telephony 2011 draft decision. This decision was subsequently submitted to the European
Commission and BEREC for notification in March 2012. OPTA will publish the final (integrated) Fixed
Telephony 2011 market analysis decision in April 2012.

Key differences with the Fixed Telephony 2008 market analysis decision include reducing the regulations
concerning consumer telephony and increasing regulations concerning business telephony. In addition,
the market scope was changed compared with the Fixed Telephony 2008 decision.
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Terminating Access

In 2011, CBb issued its ruling concerning the Fixed and Mobile Terminating Access 2010 market analysis
decision.
Supplementary Fixed and Mobile Terminating Access 2010 Market Analysis Decision
In August 2011, CBb issued its ruling concerning the Fixed and Mobile Terminating Access 2010 market
analysis decision. The CBb left most of the decision intact, which remains in effect. The CBb does not
agree with the cost allocation method - ‘Pure BULRIC’; the CBb believed the ‘BULRIC plus’ should be
applied. OPTA has been instructed to take a new decision regarding this item.

In November 2011, OPTA subsequently published the Supplementary Fixed and Mobile Terminating
Access (FTA/MTA) 2010 draft decision. This new decision primarily relates to the cost allocation method
and primarily affects the rate ceiling, particularly for fixed terminating access; the CBb in its ruling already
provided for terminating access rates for mobile terminating access.
The ruling results in a phased, downward adjustment of the fixed and mobile terminating access rates, as
illustrated in the diagram below.
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In February 2012, the European Commission in relation to the notification of the Fixed and Mobile
Terminating Access 2010 draft decision indicated that it did not consider OPTA’s decision to apply
‘BULRIC plus,’ as so required following the court’s ruling, reconcilable with the preference for ‘pure
BULRIC’ expressed in a European recommendation. As a result, the notification of the draft decision went
into a so-called second phase, during which BEREC itself will also be dealing with this issue. The
notification has subsequently not been completed yet.

Broadband
In 2011, OPTA was faced with a number of CBb rulings related to broadband market analysis decisions.
In addition, OPTA published three draft decisions concerning broadband services.

Legal proceedings against Broadband Decisions
In May 2011, CBb issued a ruling in the appeal filed by various parties against two broadband market
analysis decisions. This concerns the Wholesale Broadband Access market analysis decision of 19
December 2008 and the Unbundled Access market analysis decision of 27 April 2010.

Unbundled access concerns the network segment from the street or local exchange to the consumer’s or
business customer’s front door. It therefore concerns access to the last cabling segment - several
kilometres at the most - to the consumer. Tele2, for example, offers Internet access over KPN’s network.
Wholesale broadband access is concerned with service access to parts of KPN’s network. This access is
purchased by parties such as BT and Vodafone, who only have a limited fixed network of their own. Tele2
also purchases service access from KPN in areas in the Netherlands where it has not rolled out its own
network up to the local exchange.

The CBb ruled that OPTA in its Unbundled Access 2010 market analysis decision did not sufficiently
justify its position that unbundled access to commercial fibre optic networks (Fibre to the Office, FttO) is a
replacement for unbundled access to fibre optic networks for consumers (Fibre to the Home, FttH) and
copper networks. Because, according to the CBb, OPTA consequently did not properly define the market
for unbundled access, the CBb also reversed the remedies that OPTA had imposed on KPN for
commercial fibre optic networks. The CBb left the remedies intact that OPTA had imposed on KPN and
Reggefiber concerning fibre optic networks for consumers and the copper network.

The grounds for partially reversing the Unbundled Access 2010 market analysis decision also affect the
Wholesale Broadband Access 2008 market analysis decision. That is why the CBb also reversed the
commercial service access (high quality wholesale broadband access) remedies that OPTA had imposed
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on KPN in the latter decision. The CBb left the access remedies related to consumer services intact (lowquality wholesale broadband access).

Broadband Draft Decisions
OPTA published three draft decisions concerning broadband services in 2011. Two of these decisions
concern unbundled access to the local loop network (ULL; copper as well as FttH) and unbundled access
to commercial fibre optic networks. The third decision concerns consumer and commercial service access
to the copper local loop network as well as the fibre optic local loop network. This is the Wholesale
Broadband Access and Wholesale Leased Lines draft market analysis decision.

ULL
This decision is concerned with the access provided to KPN’s competitors to KPN’s copper local loop
network and to the fibre optic network that KPN and Reggefiber are currently jointly building for
consumers. The fibre optic network is being expanded gradually, and is expected to reach 16 to 24 per
cent of consumers by 2014. OPTA has decided that KPN, due to its dominant position, is required to
open up its copper as well as its fibre optic local loop network to consumers. OPTA published the final
ULL market analysis decision in December 2011.

FttO
Other than in previous decisions, access to KPN’s commercial fibre optic local loop network is now
considered a separate market. No access remedies are imposed on KPN in this market. This has been
incorporated into the Unbundled Access to Commercial Fibre Optic Networks draft decision dated 6
October 2011. OPTA concluded that unbundled access to commercial fibre optic networks does not
belong to the same relevant market as unbundled access to fibre optic networks for consumers and
copper networks. OPTA concluded that KPN does not have significant market power in this market. KPN
is disciplined to a sufficient degree by competitors who have their own commercial fibre optic network,
such as Eurofiber, Ziggo, UPC, BT and Tele2. KPN consequently is not obliged to provide competitors
with access to its commercial fibre optic networks.

Wholesale Broadband Access and Wholesale Leased Lines
In October 2011, OPTA published the Wholesale Broadband Access and Wholesale Leased Lines draft
decision. This decision relates to service access to KPN’s network. A distinction is made in this regard
between consumer service access and commercial service access. Other than in previous market
analysis decisions, OPTA concluded that KPN is no longer required to provide consumer service access
(low-quality wholesale broadband access). OPTA considers access to the ‘last mile’ sufficient, partly
because cable operators with their own network supply consumer services and there is sufficient
competition on the Internet access market. In addition, KPN is no longer required to provide commercial

12

service access to fibre. However, KPN is still required to provide commercial service access to its copper
network.

Television
In 2011, OPTA published its findings in the draft Television Analysis ruling in which it concludes that the
regulation of cable is not appropriate at this point in time.

Draft Television Analysis Ruling
As a result of the CBb’s reversal of the Broadcasting 2009 market analysis decisions in August 2010, the
television market was no longer regulated from that time onward. OPTA consequently initiated a
completely new analysis at the end of August of that year to review the need for regulation as a means of
solving any competition issues on the television market.

At the end of June 2011, OPTA published its findings in the draft Television Analysis ruling in which it
concluded that the regulation of cable is not appropriate at this point in time. Its analysis shows that, due
to digitisation, the television market has become more competitive over the past few years than expected.
Digital television is on the rise, while the importance of analogue television is diminishing. Investments,
particularly by KPN, are ensuring that the copper network is in a better position to compete with the cable
network. Parties such as Tele2 can reap the rewards from this. In particular, cable’s multi-room monopoly
has been broken thanks to digitisation. As a result, consumers have more options and choice: existing
and new providers are coming up with diverse and new packages, video-on-demand and TV on a tablet.
By switching, consumers are also showing that they are indeed taking advantage of these opportunities.
The final Television Analysis ruling was published on 20 December 2011.
During the consultation process, several market players submitted a request calling on OPTA to
nevertheless regulate the television market. These parties are of the opinion that OPTA is obliged to take
a market analysis decision and that OPTA, for that reason, cannot make do with a ruling. OPTA rejected
these requests on 22 December 2011. The parties have the option of appealing these rejection decisions
with the CBb.

Amendments in the Context of the new Telecommunications Act
While OPTA was dealing with the analysis of the television market, the Dutch House of Representatives
adopted two amendments in the context of the new Dutch Telecommunications Act that are relevant to
the television market. The objective of these two amendments is to open up the cable market. The Dutch
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Senate has since expressed its doubts about the European, legal tenability of these amendments. The
Senate debate on the amendments in 2012 will have to determine whether these amendments will
actually be adopted.

Implementation of Remedies

OPTA in 2011 not only worked on the new market analysis decisions, it also worked on detailing the
access remedies imposed on KPN as part of the existing market analysis decisions.

OPTA Supervises RIO Implementation
Repair Infra Order (RIO) is a service that allows a technician of a KPN competitor to perform checking
and repair activities on KPN’s network. For consumers, this potentially means faster service because it
allows the technician to complete the installation activities in a single visit. After parties in 2011 requested
OPTA to provide instructions related to various aspects, such as the service’s rate, scope and conditions,
OPTA launched an Industry Group. OPTA is facilitating the discussion of this issue by the market
participants; this phase is expected to be completed at the start of 2012.

OPTA oversees Introduction of New Pair Bonding Service
In 2011, KPN’s Wholesale Division announced that it wanted to introduce the new Pair Bonding Access
Service in 2012. Two copper lines run to a large number of homes. In most cases, only one of these lines
is used. The second line can often also be activated on the basis of several simple actions, which means
that the bandwidth of the copper local loop network can be doubled. Telecom providers who purchase
this wholesale service can provide their customers with various services, such as faster broadband
connections and/or more elaborate television services (more channels, better quality). KPN is planning a
phased introduction of this service. A pilot project was launched in 2011. KPN must provide this
wholesale service to competitors as well. OPTA makes sure that reasonable conditions drawn up through
an Industry Group created at the end of 2011.
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Administration and Issuance of Telephone Numbers

In 2011, OPTA issued a few new number series, and proposed to eliminate mass calling numbers.
New Number Series for M2M Services
A change to the Numbering Plan enabled OPTA to allocate 0970 numbers to providers of so-called M2M
services, starting from 1 December 2011. M2M services are automated communication services that
enable someone to remotely (for example via a GSM network) read, activate or control a device. These
services can also be used to facilitate machine-to-machine (M2M) communication. Mobile numbers are
also used for M2M applications. OPTA considers it undesirable for M2M applications to monopolise part
of the inventory of mobile numbers. A phasing-out period has been established for the use of 06-numbers
for M2M applications. Already existing applications are allowed to continue to use 06 numbers until these
applications are terminated. After this it will be no longer possible to use 06-numbers for such services.

Elimination of Mass Calling Numbers
OPTA is responsible for issuing the so-called mass calling and media numbers. These telephone
numbers are used for services that, over a short period of time, can generate a high number of calls per
second. Fixed information number series are used for these numbers. The use of fixed number series for
mass calling and media services enables telecom providers to take measures designed to prevent their
networks from being overloaded in the event of enormous calling traffic. Mass calling numbers can no
longer be used, because Callfactory, the only party to provide this service for handling such traffic, has
stopped providing the service. The market consequently requested that OPTA drop the mass calling
numbers. OPTA has no objections meeting this request. OPTA expects to eliminate the mass calling
destination over the course of 2012, and to amend the number policy rules accordingly.

144 for Animals in Distress
Starting August 2011, the number 144 has become available via a change to the Numbering Plan in
support of the introduction of a national calling number for reporting animals in distress and the
mistreatment of animals. OPTA assigned the reporting number to the Ministry of Security and Justice in
September 2011.
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Supervision and Enforcement
OPTA in 2011 carried out a large number of supervision and enforcement actions. For example, OPTA
devoted a great deal of attention to supervising the 2010 Government Telecommunications (GT) tender,
and, at the end of the year, it put KPN under intensified supervision effective immediately.

Due to the importance of transparency, and observing how it comes to its rulings in specific cases, OPTA,
in accordance with its policy rules, normally always publishes its decisions on its website. Due to legal
proceedings, however, OPTA cannot publish all of its decisions/fining decisions taken in 2011.

Decision on Appeal of Tele2 Roaming Rates Fine
At the end of 2010, OPTA fined Tele2 €64,500 for violating the European Roaming Regulation. Tele2 had
consumers pay too much for calls placed within the European Union. From 1 July to 30 November 2009,
Tele2 charged €0.55 per minute, while the Regulation specified a maximum of €0.51 per minute. Tele2
has filed an appeal against the fine.

OPTA in April 2011 declared Tele2’s notice of objection unfounded with one exception: OPTA had
increased the fine due to Tele2’s refusal to cooperate with the investigation. While Tele2 provided
inaccurate information, thereby hindering OPTA’s supervision efforts, it did not provide this information
during the investigation of the fine. OPTA has therefore lowered the imposed fine to €43,040.

OPTA Response to KPN’s 2009/2010 Compliance Report
KPN and OPTA in April 2008 signed a Compliance Charter. This charter includes agreements concerning
ways of ensuring and stimulating KPN’s compliance with rules within its organisation. KPN has
implemented various measures, including the creation of a compliance unit. In November 2010, OPTA
received KPN’s second annual report concerning its compliance organisation. Following an analysis and
discussion with KPN, OPTA in July 2011 published its response to this report. OPTA is of the opinion that
KPN has made efforts at improving its compliance, but that this did not always produce a timely result.
For example, in a number of cases, KPN failed to implement on time the rules imposed to promote
competition. This is partly why the positive effects of the compliance programme over the period
2009/2010 appear to be stagnating. OPTA therefore came to the conclusion that an effectively operating
compliance organisation is still lacking within KPN.

KPN Subjected to Intensified Supervision
At the end of 2011, OPTA decided to immediately place KPN under intensified supervision. This meant
that OPTA considers the risk that KPN will violate laws and regulations high, with potentially devastating
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consequences for consumers and/or competitors. OPTA took these decisions following KPN’s behaviour
and violations. OPTA has since taken regulatory actions against these violations. In January 2012, OPTA
announced that it had imposed a conditional penalty on KPN, ordering KPN to retract its proposal in the
context of the government’s 2010 GT tender. KPN has since met this condition. Because KPN is
objecting to publication, OPTA is not yet in a position to comment on the nature and scope of the other
observed violations.

OPTA has placed KPN under intensified supervision before in the past. In 2005, OPTA fined KPN €17
million for providing illegal discounts to business customers.

Post
OPTA in 2011 analysed competition on the postal market. This analysis revealed that competition on the
Dutch postal market is not sufficiently developing.

Financial Reporting for the Universal Postal Service
The Dutch legislature designated PostNL as the provider of the universal postal service (UPS). This
means that PostNL is required to provide a number of basic postal services, such as the delivery of letters
at least six days per week and operating a network of service points. PostNL is required to annually report
to OPTA about the implementation of UPS. PostNL is also required to submit a financial report about the
implementation of this service.

OPTA ordered PostNL to report about the UPS implementation over 2009. However, PostNL submitted a
financial report that only covered the period from 1 April through 31 December 2009. This was because a
new postal regulation came into effect on 1 April 2009. Since, among other reason, there is no transition
legislation regarding this point, OPTA has not attached any further consequences to this.

PostNL did provide a report covering the entire year for 2010. The reported UPS returns are under severe
pressure, and, according to PostNL, were in fact slightly negative in 2010. OPTA considered the figures
reported by PostNL of little significance, since PostNL has considerable freedom in terms of allocating
costs to the UPS and due to the implementation of a reorganisation in 2009. PostNL therefore outsourced
a large share of its UPS production to sister companies, leaving this part of production outside of the
pricing regulation.
Ruling on the 2009 End-to-End Routings
PostNL is statutorily required to deliver an average of at least 95 per cent of its letters the next working
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day. In January 2011, OPTA concluded that it is impossible to ascertain whether PostNL met this
statutory standard in 2009. OPTA came to this conclusion on the basis of the legislated methodology, in
particular the applicable statistical definitions. Because PostNL finds this ruling and its publication on
OPTA’s website unlawful, it has initiated civil proceedings against OPTA.
Feasibility Assessments and Advice
The Ministry of Economic Affairs, Agriculture and Innovation (EL&I) in 2009 amended Section 8 of the
Dutch Postal Act 2009, and its related order in council. These amendments flesh out the rules governing
the enforcement of the terms and conditions of employment for postal carriers. Because OPTA is required
to enforce these rules, it advised the Ministry of EL&I in the form of a feasibility assessment. OPTA
concluded that these new proposals are easier to implement and enforce, particularly because the
regulation does not apply to postal carriage firms with less than €2 million in revenues. However, OPTA
questions the logic of charging OPTA with enforcement of the terms and conditions. OPTA therefore
recommended that this issue be reviewed to determine whether a more specialized regulatory body is
more suited to be charged with enforcement thereof, such as the Inspectorate SZW (the former Labour
Inspectorate).

Due to the fact that Sandd in 2011 acquired SelektMail’s activities, only two players are currently still
active on the Dutch national postal market. The Netherlands Competition Authority (NMa) found that a
concentration license was not required because the acquisition would not significantly impede effective
competition on the Dutch market or on a part thereof. OPTA agreed with the NMa’s conclusion.

Analysis of Competition on the Postal Market
In 2011, OPTA conducted an analysis of competition on the postal market based on current regulations.
The analysis indicated that PostNL has a dominant position in the consumer post, time-critical business
post (delivery within 24 hours) and non-time-critical business post (delivery after 24 hours) segments.
OPTA consequently concluded that competition on the Dutch postal market is not developing sufficiently,
and that PostNL’s dominant position might create competition issues on the postal market.

OPTA recommended the Ministry of EL&I reduce this risk through amendments to the Postal Act 2009,
thereby promoting competition. OPTA in this regard is aiming for more effective rules in the area of
pricing, cost allocation and transparency as a means of preventing excessively high prices, crosssubsidies and predatory pricing. Furthermore, OPTA is aiming to expand the non-discriminatory remedy
as a means of counteracting price discrimination, package deals and migration thresholds. OPTA
additionally recommended that a broader toolkit be created to be able to oversee the quality of postal
delivery. More effective supervision can be achieved by expanding OPTA’s power to demand information,
and by identifying more clearly what provider(s) of universal postal services the statutory requirements
apply to.
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By improving its ability to take action with regard to the quality of and the rates for postal delivery in the
Netherlands, OPTA is able to better protect consumer interests. In addition, OPTA can increase the
benefits of a liberalised postal market for commercial senders on the basis of the proposed procompetitive measures.

2012 UPS Basic Rates and Market Rates
In accordance with the amended Postal Act 2009, OPTA in 2011 established the rates for the universal
postal service for the first time in a four-year cycle. OPTA ruled that the proposal for basic rates for 2012
through 2015, submitted by PostNL, meets the statutory requirements, though it noted that it could not
properly assess whether these basic rates are actually cost-based.

Postal Market Monitor 2010
In accordance with the Postal Act 2009, OPTA in 2011 issued its second Postal Market Monitor for the
Ministry of Economic Affairs, Agriculture and Innovation. In the 2010 report, OPTA reported a decline of
approximately 6 per cent in market volume and market revenues in comparison with 2009. This is
probably the result of the increased use of electronic communications, likely intensified by the economic
crisis.

In comparison with 2009, PostNL’s market share based on volume declined slightly in 2010; however,
PostNL (including Netwerk VSP) still retained a market share of 80 to 90 per cent of the total retail
market. In spite of the postal market’s liberalisation, PostNL’s market share of the private post transport,
the 24-hour postal delivery and the unsorted post segments is completely or almost 100 per cent. The
most competitive segment is the regular publications segment. Sandd has managed to conquer an almost
similar position to PostNL in this segment.

19

Dispute Resolution
OPTA in 2011 settled one dispute and rejected three requests for dispute resolution. OPTA took twelve
decisions under the Dutch Act on Public Access to Government Information (Wob). In addition, OPTA
published approximately fifty decisions or documents that were subjected to a confidentiality assessment.
Radio
Pursuant to the Telecommunications Act, OPTA is authorised to settle disputes related to the rates for the
joint use of antenna sites and antenna systems. In September 2010, NOVEC asked OPTA to settle a
dispute concerning the rate it was charged by Alticom for the joint use of antenna sites. OPTA in March
2011 issued a decision in this dispute. NOVEC, as well as Alticom, has filed an appeal against this
decision with the CBb.

Dutch Act on Public Access to Government Information Requests
In 2011, OPTA took eight Wob decisions in first instance, and took three decisions to objections. One
Wob-related matter was heard in court. No ruling has yet been issued in this case.
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3. Consumers
One of OPTA’s key statutory tasks is consumer protection. OPTA ensures that consumers are able to
exercise their rights, and takes action when this is not the case. In addition, OPTA informs consumers
through consumer information portal ConsuWijzer, enabling consumers to exercise their rights
themselves.

ConsuWijzer
OPTA informs consumers about postal and telecommunication matters through ConsuWijzer. At the
same time, the complaints received by ConsuWijzer are an important source of information for OPTA’s
supervision.
ConsuWijzer is the consumer information portal, jointly operated by three regulatory authorities that will
be consolidated on 1 January 2013: the Netherlands Consumer Authority (CA), the Netherlands
Competition Authority (NMa) and OPTA. OPTA’s back-office provides legal advice to consumers about
postal and telecommunication matters. In addition, based on consumer complaints, they draw up reports
identifying potential problem areas. These reports help OPTA in its investigations into possible violations.
ConsuWijzer enables OPTA to provide consumers with information that is easy to access, as well as
reference material allowing consumers to take action themselves. Its website (www.consuwijzer.nl) plays
a major role in this respect. A ‘5 Years of ConsuWijzer’ campaign was run in October 2011. The
campaign was launched on 1 October on the Dutch watchdog television show Kassa. Various interviews
were also published, among others in major Dutch newspaper De Telegraaf. To top it off, consumers
selected its website, www.ConsuWijzer.nl, as the best government website of the year for the second
consecutive year.
Number of Complaints Received by ConsuWijzer
ConsuWijzer received 85,000 questions and complaints from consumers throughout 2011. This is 6,000
less than in 2010. About 25,000 complaints concerned OPTA-related matters. ConsuWijzer’s website
received over 2.3 million visits, equalling its visitor number in 2010. The most popular pages were about
OPTA topics: Internet, telephony, cable and post. Most of the complaints received in 2011 and related to
OPTA’s areas were about telemarketing (13,384). This is about 1,000 more than in 2010.

Enforcement Actions and ConsuWijzer
In 2011, OPTA imposed over €1 million in fines for violations of telemarketing rules. Furthermore,
following the complaints it received, OPTA in 2011 took a number of telephone numbers off the air,
including that of NuDoneren.nl. Apart from dealing with complaints, OPTA, via ConsuWijzer, took other
steps as well:
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·

issuing warnings concerning misleading Valentine messages sent out via SMS and e-mail.
Sending or receiving anonymous (love) messages can be dangerous because it can result in
consumers subscribed to an unwanted paid SMS service this way;

·

warning against returning calls to unknown foreign telephone numbers. The police tipped off
OPTA about potential abuse. Consumers received calls but could not hear anything when they
picked up. The idea is to get consumers call back at very high rates. Consumers can receive calls
from unknown foreign numbers on their mobile, as well as on landline telephone sets; and

·

providing practical information on a range of topics, such as consumer rights when service
conditions are changed. What actions can consumers take when they want to switch to another
telephone provider?

In addition, OPTA warned companies against unwanted switching. OPTA in 2011 frequently received
complaints from businesses indicating that they unintentionally entered into new unwanted business
telephone contracts. Companies did not seem to be fully aware of the fact that they were actually
approving switching to another telephone provider.

Telemarketing

OPTA in 2011 received 13,384 complaints about unwanted telemarketing calls via ConsuWijzer, and
imposed fines of over €1 million in telemarketing fines. OPTA is also working on creating transparent
telemarketing rules for market participants.
At the end of 2011, over 6.8 million consumers were registered in the Do-not-call-me Register.
Companies are only allowed to contact registered consumers if there is, or was, a customer relationship
or if consumers specifically and unambiguously asked for such contact to be made. However, there are a
number of companies attempting to circumvent this rule. For example, by using information obtained via
online contests or surveys for telemarketing purposes.

During each call, companies are also required to ask consumers whether they are permitted to continue
the call, and they are always required to ask whether consumers wish to be registered in the Do-not-callme Register. If the consumer requests to be no longer called by this specific company and/or wishes
register, the telemarketer in question must facilitate this request.
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Telemarketing Complaints by Industry
Most telemarketing complaints in 2011 were concerned with lotteries and energy companies. The
percentages by industries are as follows:
Lotteries

26%

Energy companies

16%

Telephony/Television

14%

Money matters

9%

Newspapers/Magazines

9%

Charities

7%

Telemarketing Enforcement Actions
In 2011, OPTA imposed fines on energy company E.ON, call center L&H, energy company Nuon, the
umbrella organization for Dutch charities Goede Doelen Loterijen, Sell-it, and the Swiss Consumer
Association. OPTA imposed over €1 million in telemarketing fines in 2011. Due to legal proceedings,
OPTA is not yet able to publish all of its fining decisions. Apart from these fines, OPTA issued verbal and
written warnings to various companies and organisations this year. At the beginning of 2011, OPTA sent
a briefing letter to advertisers and list brokers concerning the use of contact information obtained via
online contests and surveys.

E.ON and L&H Fine
In March 2011, OPTA imposed fines totalling €350,000 on energy company E.ON Benelux (E.ON) and
the L&H Customer Contact (L&H) call centre for violating telemarketing rules. The companies called over
25,500 consumers registered in the Do-not-call-me Register. Both companies were fined since E.ON
issued the order for the telemarketing calls and L&H carried it out. E.ON has objected to these fines. L&H
also objected to the fines, but later withdrew its objection. OPTA has ruled E.ON’s objection unfounded.
E.ON has since filed an appeal with the courts.
Nuon Fine
In April 2011, OPTA fined Nuon Sales Nederland (Nuon) €70,000 for violating telemarketing rules. Nuon
made unsolicited calls with a commercial purpose to over 15,000 consumers registered in the Do-not-callme Register. Nuon had obtained part of these numbers through an online survey. In completing this
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survey, it was not sufficiently clear to consumers that they could be called by Nuon even though they
were registered in the Do-not-call-me Register. Nuon did not file an objection against the fine.
Goede Doelen Loterijen Fine
In June 2011, OPTA imposed fines totalling €262,500 on the BankGiro Loterij, the Nationale Postcode
Loterij and the Holding Nationale Goede Doelen Loterijen (jointly referred to as the umbrella organization
for Dutch charities Goede Doelen Loterijen) for failure to comply with telemarketing rules. During their
acquisition calls, the organisations failed to proactively ask consumers for permission to call them again.
In addition, consumers were not informed clearly enough during the calls of the option of registering
themselves in the Do-not-call-me Register. The BankGiro Loterij failed to comply with the rules in over
276,000 telephone calls. The Nationale Postcode Loterij failed to meet the rules in over 73,000 calls. The
Goede Doelen Loterijen filed an objection against these fines. OPTA has ruled the objection unfounded.
Goede Doelen Loterijen consequently filed an appeal with the courts.
Sell-it Fine
In July 2011, OPTA fined Sell-it €15,000 for violating telemarketing rules. The company violated the rules
during its telephone sales of the hotel gold card. The card enables consumers to stay overnight in hotels
at affordable rates. Sell-it had call centres call over 1,500 persons who were registered in the Do-not-callme Register. In addition, OPTA established that 281 consumers who indicated during the sales calls they
wanted to be registered in the Register were not registered in it or were not registered in a timely manner.
OPTA has ruled the objection unfounded.
All4Call Fine
OPTA at the end of 2011 fined All4Call and its directors € 80,000 for violating a number of telemarketing
rules. The call centre, which identified itself as the ‘Swiss Consumer Association’ over the phone,
promised consumers large prizes in exchange for participating in various lotteries. Consumers were not
asked for permission to be called again during the telephone calls. Furthermore, consumers were not
reminded of the Do-not-call-me Register.

Briefing on Telemarketing Rules
To promote transparency, OPTA in September 2011 also updated its Standpunt Telemarketing
(Telemarketing Position). This position clarified OPTA’s interpretation and practical application of the
telemarketing rules, and as part of enforcement practices. OPTA, in collaboration with the Dutch Dialogue
Marketing Association (DDMA) organised a briefing session with market participants concerning its
Telemarketing Position for helping the sector comply with the rules.
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Fixed Telephony

OPTA focused on a number of areas in 2011, including on preventing consumer losses due to the
(potential) abuse of paid information numbers. Quick and effective intervention is essential in this regard.

Combating the Abuse of Paid Information Numbers
OPTA closely monitors the use of paid information numbers. When these numbers are issued, their use
and the person requesting them are carefully reviewed. In the event of suspected abuse, OPTA is
authorized to have the number temporarily disconnected or to suspend payments related to that number.
In addition, OPTA is authorized to withdraw the assignment of a number or to refuse a new application
from a suspected number abuser. Examples of abuse include unexpectedly long waiting times or the
interruption of a connection without provision of service.

Public Administration (Probity Screening) Act (BIBOB Act)
When OPTA receives indications that numbers are being abused, it can, under the Public Administration
(Probity Screening) Act (BIBOB Act), also request the National BIBOB Agency to conduct an in-depth
investigation into the integrity of the number holder and/or the user. Part of this involves a review of
someone’s criminal record, if any.

Preventive Measures
·

In April 2011, OPTA rejected an application for a 0900-number. OPTA determined that there was
a reasonable suspicion that the number holder could not or would not comply with the regulations
governing 0900-numbers. The applicant did not sufficiently demonstrate that the proposed
services and/or products would in fact be supplied via the 0900-number.

·

In September 2011, OPTA rejected an application for new 0906-numbers and withdrew the
applicant’s other numbers. Pursuant to the BIBOB Act, it was evident that there was a high risk
that the numbers would have been used or were in fact used to defraud consumers. The relevant
number user and the number holder were thoroughly investigated. The 0906-numbers were a
front for an erotic service for which OPTA received indications that callers were being
blackmailed. In addition, callers were informed that the call was free of charge from a certain
point onward, while the caller was kept on the line and still incurred calling costs.

Enforcement Actions
·

In March 2011, following an emergency investigation, OPTA had two 0900-numbers taken off the
air. In addition, revenue payments to the number user were halted. This was effected within
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twelve hours after OPTA received initial indications about this matter. The number user, via SMS
messages, had called on a large number of consumers to call these numbers. Consumers were
promised a large quantity of call time. The service did not deliver as promised. OPTA
consequently ruled that the numbers were being abused. By intervening quickly, the number of
duped consumers remained limited. The losses incurred by duped consumers were reimbursed
after consultation with the number user. Furthermore, the number user voluntarily turned in the
two information numbers.
·

In July 2011, following an emergency investigation, OPTA took seven numbers off the air. The
numbers were assigned to an alleged charity website, NuDoneren.nl. In addition, OPTA halted
revenue payments to the number user. This was effected within twelve hours after OPTA
received initial indications about this matter. After a follow-up investigation, OPTA in September
2011 ruled that the number user indeed abused the 0900-numbers assigned to him. Contrary to
the information on the application, the information numbers were not used for charitable
purposes. Consumers were misled as a result. OPTA therefore definitively withdrew the 0900numbers. Thanks to OPTA’s quick intervention, consumers suffered virtually no harm.

Informing Consumers of Maximum 0900-Number Rates
Number users and telephony providers are required to use a maximum price per call for 0900-numbers
costing more than €0.15 per minute. Furthermore, consumers must be informed in advance of the costs
for a call to a 0900-number. OPTA checked over two hundred 0900-numbers to confirm whether
providers report the minute rate and, if applicable, clearly identify the maximum price per call. OPTA
issued a warning in four instances. Following the warning, these number users modified their messages.

Obligation to Register with Information Service Providers Disputes Committee
Effective 1 July 2009, number users of 0900, 0906, 0909 and 18xy-numbers must register with the
Information Services Providers Disputes Committee. The Information Services Providers Disputes
Committee provides consumers with an easily accessible way of claiming their rights if they have a
complaint about the services provided by a number user, and if they are unable to resolve the matter with
the number user. OPTA oversees the number users’ obligation to register. Based on indications and
complaints received by ConsuWijzer, OPTA acts in an enforcement capacity where necessary. OPTA in
2011 issued a warning in 29 instances. These parties have since registered with the dispute resolution
committee.
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Mobile Telephony

OPTA in 2011 informed mobile-telephony providers about the new rules governing paid SMS services.
OPTA later in the year initiated an investigation into compliance with these rules. In the investigation,
OPTA worked together with the Netherlands Consumer Authority.
Paid SMS Services
New rules governing paid SMS services went into effect on 1 April 2011. Since then, OPTA can take
action against mobile-telephony providers who threaten to disconnect consumers because they refuse to
pay for an unwanted SMS service. Mobile-telephony providers are no longer permitted to exact payment
from consumers if the consumer disputes that he/she actually requested an SMS service. The mobile
provider must first investigate the complaint and be able to demonstrate that the consumer specifically
requested the SMS service. OPTA can impose a fine of up to €450,000 per violation on mobile-telephony
providers that do not respect this rule. OPTA informed the mobile-telephony providers about the new
SMS rules before they went into effect. Therefore, they knew in advance what the rules meant to them
and how OPTA would enforce them. In addition, OPTA, via ConsuWijzer, informed consumers about their
rights regarding these new rules. After the new rules had gone into effect, OPTA requested information
from the mobile-telephony providers to verify whether they were complying with the rules for paid SMS
services. This investigation will continue into 2012.
Complaints
Although the number of complaints about paid SMS services received by OPTA declined in 2011
compared to previous years, OPTA still regularly receives complaints about paid SMS services. This is
why OPTA continues to closely monitor compliance with the rules governing paid SMS services.
SMS Spam Fine
In April 2012, OPTA fined Abor Creative a total of €550,000 for sending unsolicited paid SMS messages.
In addition, OPTA in 2011 initiated various investigations into a number of other companies that
potentially violated the spam prohibition of sending out SMS messages. These investigations are
continued into 2012.
Cooperation
OPTA worked together as much as possible with the Netherlands Consumer Authority in addressing paid
SMS services that do not comply with the rules. Aside from OPTA, the mobile-service providers and the
SMS Code of Conduct Foundation also took action to deal with companies that failed to comply with the
rules.
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Net Neutrality

In 2011, OPTA, via BEREC, was actively involved in working out the European rules related to net
neutrality. The aim is to achieve a standardised approach with the objective of stimulating innovation in
the market and to guarantee consumer freedom of choice. In addition, OPTA initiated an investigation into
the use of Deep Packet Inspection (DPI).
Directives concerning the European telecom market were adopted at the European level in 2009. Work
on transforming these directives into Dutch law was started in 2010. Net neutrality is a new key
component of these directives. The debate about net neutrality originates from the United States, where
net providers are of the opinion that, due to increased data traffic, they must be given the opportunity to
treat data differently depending on its origin or destination. According to these providers, this is the only
way in which they can justify the required network investments from an economic point of view. This has
prompted a debate as to whether providers are permitted to change the Internet’s traditional structure open and freely accessible to anyone.
European Perspective
In Europe, this debate has resulted in a set of rules related to transparency and the minimum quality of
the service provided. The underlying concept is that, when consumers have access to clear and
comprehensive information about their Internet access services, they can make their own choice in terms
of a provider who provides free and open Internet access or a provider who makes a (price) distinction on
the basis of the offered services. The rules related to minimum service quality guarantee that the service
will not be below a certain level. Only once it is clear that these rules are not sufficient, further intervention
is a logical next step.

In the Netherlands, the European directives have been incorporated into the Telecommunications Act.
Last year, during the debate of the revised Telecommunications Act in the Dutch House of
Representatives, an amendment was adopted designed to protect absolute net neutrality. In short, the
upshot of the amendment is that network providers are not permitted in any way to make any distinction
between various types of data traffic on the Internet. As such, the Netherlands has adopted a different
position in comparison to the rest of Europe. The amendment of the Telecommunications Act is currently
before the Dutch Senate. Once the Act has been adopted, OPTA will oversee enforcement of this piece
of legislation.

Deep Packet Inspection (DPI)
In May 2011, OPTA initiated a quick-scan analysis of the use of Deep Packet Inspection (DPI) by the four
largest mobile-network providers: KPN, Vodafone, T-Mobile and Tele2. The analysis was prompted by
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media reports suggesting that several mobile network providers, on the basis of DPI technology, track the
applications consumers use on their smartphones (for example: WhatsApp). This technology is used to
analyse data packages transported across the mobile network at an in-depth level. The mobile providers
claim they use the acquired information for developing new rate structures and for monitoring network
quality. Because the technology potentially violates consumer privacy, OPTA used the quick scan to
check whether and how mobile network providers analyse their data traffic.

At the end of June, OPTA concluded that, at that stage of the investigation and based on the
Telecommunications Act, there was no reason to take enforcement actions. OPTA provided the results of
the investigation to the Netherlands Data Protection Authority (CBP) for its own investigation and
announced that it will include the results of the CBP’s investigation in its follow-up investigation, and that it
will take enforcement actions, if so needed.

Transparency and Contract Conditions

In 2011, OPTA once again checked telephony providers’ websites for clear rate information (or the lack
thereof). OPTA imposed sanctions on companies that did not allow amended contracts to be terminated
at no cost.

Clarity about Telephone Rates for Consumers
OPTA in 2011 continued the supervision it initiated in 2010 to ensure compliance by telephony providers
with their obligation to provide clarity about rates. At the end of 2010, OPTA randomly checked whether
providers published their telephone rates on their websites clearly. The OPTA subsequently informed
providers about the results of its findings. In 2011, OPTA once again inspected websites to determine
whether providers had implemented the suggestions for improvement. OPTA concluded that most
providers have indeed implemented the suggestions for improvement, resulting in consumers being able
to find rate information much more easily.
Telfort/KPN Fine
If changes to contract conditions negatively affect consumers or businesses, they have the opportunity to
terminate the contract at no cost. In 2010, the Dutch consumer association Consumentenbond asked
OPTA to enforce the applicable regulations with regard to Internet provider Telfort. Telfort allegedly failed
to properly inform subscribers about a rate change when it acquired CompuServe’s subscribers.
Furthermore, Telfort allegedly did not offer these subscibers the right of terminating the contract at no
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cost. After OPTA concluded its investigation in 2011, it was revealed that Telfort had indeed violated the
law. OPTA therefore imposed a fine of €40,000 on Telfort and on its parent company KPN.
Conditional Penalty Imposed on KPN
At the end of 2010, KPN terminated the so-called Zakelijk BelBasis business plan (Basic Business
Calling). In accordance with the DutchTelecommunications Act, providers are required to inform their
subscribers of any changes to their contract, and to offer them the opportunity to terminate their contract
at no cost. Several market participants filed a request with OPTA for taking enforcement actions, looking
into how KPN dealt in this particular case.
KPN in March 2011 once again informed its subscribers about the changes and once again offered them
the opportunity to terminate their contract at no cost. This was enough reason for OPTA to turn down the
request for enforcement actions. An objection was filed against this rejection. When it processed the
objection, OPTA noted that KPN had nevertheless charged several subscribers a fee for terminating their
contract. OPTA in August 2011 therefore imposed a conditional penalty on KPN requiring it to
retroactively effectuate the contract termination at no cost. KPN paid the penalty and did not object.
Court upholds T-Mobile fine and conditional penalty
The District Court of Rotterdam in December 2011 ruled in the dispute between OPTA and T-Mobile
concerning the lack of clear rate information provided to mobile prepaid subscribers. When a caller calls
an information number, he/she should first be given a rate message. After these rules were revised in the
summer of 2008, T-Mobile did not adjust its rate message for its mobile prepaid subscribers on time.
OPTA at the time imposed a €30,000 fine on T-Mobile, as well as a conditional penalty. T-Mobile objected
these sanctions, and after its objection had been rejected, it filed an appeal.
The court had earlier ruled that OPTA had unjustly rejected T-Mobile’s objection. OPTA consequently
took a new decision on the objection. T-Mobile filed an appeal against this decision as well, because it did
not agree with the fact that a fine and a conditional penalty were imposed for the same violation. In its
ruling of December 2011, the court confirmed that OPTA is authorised to impose a corrective sanction as
well as a punitive sanction for the same violation.
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Internet Security

OPTA is becoming increasingly active in the area of Internet security. This includes the fight against
malware and spam, as well as supervision of providers of qualified certificates, and supervision of the
use of cookies.
Malware and Botnets
Malware is software that is stored on a computer without the consumer’s permission, retrieving certain
data from it or taking over some of the computer’s functionalities. Wherever possible, OPTA takes
preventive action against malware distributors, and, through public-private partnerships, it seeks to
reduce the number of computers infected with malware in the Netherlands that form part of global bot
networks (groups of computers that have been hacked and placed under the control of a third party).
Collaboration rather than Fines
Although OPTA is authorised to take enforcement actions (imposing fines, conditional penalties or
administrative penalties), it believes that fighting this type of criminality will benefit more from projectoriented enforcement strategies and barrier models than from imposing fines. A ‘barrier model’ focuses
on disrupting the ‘business processes’ required to conduct certain types of criminal activity, such as the
ability of individuals to easily acquire services without revealing their identity.

OPTA developed this approach in 2010, and worked it out in further detail in 2011. The approach focuses
on providing information, prevention and public-private partnerships with Internet Service Providers (ISPs)
and hosting providers. As it did in 2010, OPTA in 2011 had dozens of contacts with various parties with
the objective of reminding them of their own responsibility with regard to the activities of their customers.
As a result, in many cases, the spread of malware is now discovered at a much earlier stage and stopped
by the parties themselves.

Internet Security Platform
OPTA has been a member of the Botnets Work Group of the Electronic Commerce Platform’s Internet
Security Platform since 2010. The objective of this work group is to make a structural contribution to the
fight against bot networks, countering their negative effects. The Platform does so by improving the
information position of all parties involved. Cooperation is also sought with government, software
developers, banks, regulatory bodies, and scholars. OPTA in recent years played a guiding and
structuring role in the work group. Due to the positive developments with regard to self-regulation within
the work group, OPTA at the end of 2011 decided to take a step back.
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Spam
OPTA in 2011 imposed fines for violations of the spam prohibition. It also provided businesses
information about the spam prohibition, for example via www.spamklacht.nl. OPTA received 27,371
complaints about spam via www.spamklacht.nl in 2011. The table below shows the number of complaints
by category.
Number of
Type of Spam

Complaints

Email

24,337

Fax

1,205

SMS

1,144

Telephone

335

Other

350

Total number of
complaints

27,371

Briefings
Since 1 October 2009, the spam prohibition applies not only to electronic messages sent to individuals,
but also to those sent to businesses. To properly inform all parties about the regulation, OPTA in 2011
also provided a great deal of information about the spam prohibition. OPTA has put an FAQ on the
website www.spamklacht.nl. Individuals that are unable to find an answer to their question can submit
their question to OPTA via email. Over two hundred such questions were received last year.
Spam Enforcement Actions
Digital Magazines and Mail Garage Fine
OPTA in May 2011 imposed fines totalling €600,000 on Mail Garage and Digital Magazines for sending
out over 400 million unsolicited email messages. The messages, with a commercial purpose, were sent
out without receiving approval from recipients. These companies collected addresses on a large scale via
email marketing networks. The addresses were then used for sending out emails with advertisements for
third parties. Both parties filed an appeal.
All4Call Fine
In November 2011, OPTA imposed fines totalling €280,000 on All4Call and its executive director. This call
centre, which presented itself as the ‘Swiss Consumer Association’ over the phone, promised individuals
large prizes in exchange for participating in various lotteries. Individuals were approached for this purpose
via an automated dial-up system. Depending on what the called party said, a computer system generated
voice belonging to a fictitious ‘Rudi Hurkmans’ provided different responses. The use of an automated
dial-up system without human intervention is considered spam, just like email and faxes. Because
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consumers did not provide advance permission for receiving calls from an automated dial-up system,
All4Call acted in violation of the spam prohibition. All4Call did not file an objection against the fine.
Conditional Penalty Imposed on Swiss Money Report
OPTA in December 2011 imposed a conditional fine on a single individual, forcing him to hand over
information in the Swiss Money Report affair. OPTA since mid-2010 has investigated the origin of the
unsolicited faxes from Swiss Money Report. The person in question is the executive director of a German
faxing company. This company looks at the technical aspect of sending out the faxes. From February
2010 through July 2011, OPTA received 1,816 complaints via www.spamklacht.nl about these unsolicited
faxes. According to the executive director, one of the company’s customers is responsible for sending
these faxes, but he refuses to hand over any information about this customer. OPTA demanded that he
hand over the requested information. Failure to do so means that he will incur a periodic penalty payment
of €15,000 per day up to a maximum of €150,000.
New Privacy Rules
OPTA in 2011 further delved into the implications of the new cookie regulations currently under
consideration, as well as the data leaks reporting obligation.
Posting and Reading Information
Pursuant to the revised Telecommunications Act, websites must obtain prior permission for posting
information to or reading it from a user’s computer or smartphone. Furthermore, the user must be clearly
informed in advance of the information to be posted and read, as well as the purpose of doing so. Various
techniques are available for posting and reading information. The best known example of this is the use
of so-called cookies. The installation of undesirable software (malware) also falls under these rules.
Cookies
Cookies are small files that store information on a computer about the user’s surfing behaviour. They
‘remember’ certain settings or login information, thus eliminating the need for repeatedly entering this
information. However, this information can also be used by online advertisers to direct their advertising
using a technique called ‘behavioural targeting’.
OPTA in 2011 further looked into the implications of the new cookie legislation currently under
consideration. Based on the 2009 European directives, it will no longer be permissible in the future to
store cookies on a user’s computer without the user’s advance permission (opt in), except for a few
exceptions. According to current regulations, users must be sufficiently informed and must be offered an
option to refuse (opt out). Individuals’ search and surf behaviour may therefore no longer simply be used
for directed advertising in the future. It is expected that the relevant provisions from the European
directive will be incorporated into the revised Telecommunications Act in 2012. The bill has been brought
before the Dutch Senate.
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Research and Round Table Meeting
OPTA in the first quarter of 2011 published a research report about current practices concerning the use
of cookies. TNO and IViR researchers concluded that many parties currently insufficiently inform
consumers about the use of cookies. In addition, it turns out that consumers generally have limited
knowledge about cookies and behavioural targeting.
OPTA communicated the results of this research to the market at a roundtable meeting. OPTA
announced its regulatory vision too it had developed. In preparation for its future enforcement activities,
OPTA sat down with the market, discussing the practical effects of the cookie legislation under
consideration, and how it related to OPTA’s regulatory vision.
Data Leaks Reporting Requirement
Following the implementation of the revised Telecommunications Act, providers of public electronic
communication services are now required to report to OPTA any incidents during which unauthorised
individuals could have had access to personal data. In certain cases, provider must also inform their
customers.
Dialogue with Market Participants
OPTA in 2011 made preparations for the implementation of this reporting requirement. For example,
OPTA at the beginning of the year held a meeting with the largest market participants to exchange ideas
on the new regulation. Furthermore, OPTA, in cooperation with the Netherlands Data Protection Authority
(CBP), devoted effort to harmonising the way providers in various EU countries are required to report
incidents to national regulators by participating in meetings of the consultative body of the European
Privacy Protection Agencies (the Article 29 Work Group). Furthermore, OPTA contributed to the
development of an advisory document of the European Network and Information Security Agency
(ENISA), which was published at the end of 2011. European harmonisation reduces the administrative
burden for providers who offer services in multiple countries.
Legal Proceedings
In 2011, District Court of Rotterdam and the CBb issued rulings concerning the decisions taken by OPTA
in the context of Internet security.
Fines for Introducing an MSM Worm Partially Reversed
In November 2008, OPTA imposed two separate fines on two individuals. As part of this decision, OPTA
had determined that software had been installed on the peripheral equipment of unsuspecting individuals
that was then used to modify MSN Messenger. All kinds of advertising software were subsequently
downloaded on these individuals’ computers. The fines amounted to €16,000 and €88,000 respectively.
OPTA subsequently reduced the latter fine to €66,000 following the submission of an objection. Both
parties subsequently filed a separate appeal.
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In March 2011, the District Court of Rotterdam largely upheld the €16,000 fine. The court ruled that OPTA
had exercised sufficient caution in its investigation and that OPTA correctly demonstrated that there had
been a violation. With due consideration to the offender’s mental condition, the court adjusted the fine
downwards to €14,000. The offender has filed an appeal against this ruling.
In addition, the District Court of Rotterdam reversed the €66,000 fine imposed on the other individual in
April 2011. From the evidence gathered by OPTA, it is not possible to deduce that this offender was
aware of the detailed actions of his partner (who was fined €16,000). According to the court, it is therefore
impossible to ascertain whether this person intended to install software on individuals’ peripheral
equipment, and the individual can therefore not be considered an offender. OPTA has appealed this
ruling.
Backsound Spam Fine upheld
In August 2011, the District Court of Rotterdam ruled that OPTA correctly imposed a fine of €22,500 on a
company. The company argued that it could not pay this fine because of its dire financial situation. The
court ruled that, in this case, such a situation is not a reason to lower the amount of the spam fine. In the
opinion of the court, OPTA correctly established the fine on the basis of its fining policy rules. The court
provided due consideration to the fact that, when imposing a fine, the party’s financial position can be
taken into account. However, this does not mean that, in the event of a poor financial position, no or a
reduced fine should be imposed. Indeed, this would completely or partially defeat the fine’s punishing
effect. The company has not filed an appeal against this ruling, thereby making the fine final.
Highest Court Confirms Spam Fine for ID2001
In December 2011, the CBb ruled that OPTA correctly imposed a €55,000 fine on the small business
ID2001 for violating the spam prohibition. ID2001 sent out unsolicited e-mail messages through means of
so-called ‘wardriving,’ a practice in which a sender uses (unsecured) wireless networks of unsuspecting
third parties to send out these messages. The CBb concluded that the time limit, which at the time was
specified in Article 15.10, paragraph 4 of the Telecommunications Act, must be considered an indicative
time limit. This means that exceeding this time limit does not mean that OPTA loses its power to impose a
fine a few days beyond this time limit. In addition, this ruling confirmed that OPTA is only bound to advise
a party of its right to remain silent, or to caution the party, in the event that there is a suspicion that a
discussion partner has committed an offence. Furthermore, the ruling emphasised that the data stored on
a laptop is not protected by the right to remain silent. This means that ID2001 would have had to hand
over this data, even if it had been cautioned.

35

Supervision of Providers of Qualified Certificates

OPTA maintains supervision over the publishers of personal qualified certificates (Trusted Third Parties)
that can be used to issue legally valid digital signatures.
The technology underlying qualified certificates has much in common with, for example, certificates
issued for securing Internet traffic (SSL). However, statutory provisions apply to the issue of qualified
certificates and these are subject to OPTA supervision.

DigiNotar
At the end of August 2011, OPTA initiated an investigation into DigiNotar after it became clear that a
hacker had broken into its systems. The investigation found that the issue of qualified certificates had also
been affected by the break-in and that DigiNotar did not fully meet the specified requirements and
directives. OPTA consequently decided to terminate DigiNotar’s registration as a publisher of qualified
certificates.
Intensified Supervision
Following the events surrounding the DigiNotar incident, the Ministry of Economic Affairs, Agriculture and
Innocation agreed to expand OPTA’s activities, so that supervision of the publishers of qualified
certificates - based on external auditor reports - can be intensified. OPTA has initiated a number of
actions, including the on-site audit of certificate service providers, in particular to verify to what extent the
recommendations and proposed actions identified in the auditor reports are in fact carried out in practice.
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4. Abbreviated Financial Statements

Balance Sheet
ASSETS
Fixed assets
Tangible fixed assets
Tenant’s property
Furniture and fixtures
Computer hardware and software

Current assets
Accounts receivable
Fines and conditional penalties receivable
Receivable from the Ministry of EL&I
Other receivables
Cash and bank balances

TOTAL ASSETS
LIABILITIES
Capital and reserves
General reserve
Provisions
Provision for objections and appeals
Provision for future remuneration
Provision for anniversary bonuses

Current liabilities
Payable to the market
Accounts payable
Debt to the Ministry of EL&I
Taxes and social security contributions
Fines and conditional penalties
Other liabilities

TOTAL LIABILITIES

31 December 2011
(x €1,000)

31 December 2010
(x €1,000)

674
136
1,552
2,362

735
205
1,370
2,310

132
52,037
646
2,098
54,913

492
15,302
6
464
795
17,059

57,275

19,369

826
826

817
817

35
200
44
279

35
220
44
299

1,624
596
180
370
52,212
1,188
56,170

594
1,332
369
15,357
601
18,253

57,275

19,369
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Statement of Income and Expenditure
Actual

Budget

Actual

2011
(x €1,000)

2011
(x €1,000)

2010
(x €1,000)

INCOME
Revenues from market categories
Other income

15,492
1,611

15,369
2,534

15,170
2,156

TOTAL INCOME

17,103

17,903

17,326

9,272
1,193
10,465

10,235
998
11,233

9,092
917
10,009

1,313
3,167
1,161

1,912
3,559
1,250

1,889
3,574
1,160

16,106

17,954

16,632

997

-51

694

42

-

18

1,039

-51

712

EXPENDITURE
Personnel costs
Salaries and social security contributions
Other personnel costs

Third-party assignments
Cost of goods purchased
Depreciation
TOTAL OPERATING EXPENSES

OPERATING RESULT
Interest income
RESULT

Proposed appropriation of the result
The Commission has decided to appropriate the positive result in 2011 in the amount of €1,039,000 as
follows:
1.

€9,000 to be allocated to the general reserve; and

2.

€1,030,000 to be appropriated to the ‘Payable to the market’ item.

This decision has already been accounted for in the financial statements.
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Notes to the abbreviated financial statements for 2011

Accounting principles
General
The financial statements have been drawn up in accordance with the Dutch civil code, titel 9, book 2, in
sof ar this applies to OPTA’s information protocol. The amounts from the balance sheet at 31 December
2010 have been included on the balance sheet at 31 December 2011 for the purpose of comparison. The
statement of income and expenditure also includes the budget figures for 2011 and the actual figures for
2010. Assets and liabilities, unless stated otherwise, are carried at face value.

Tangible fixed assets
The tangible fixed assets are recognised on the balance sheet at purchase cost less depreciation up to
the end of December 2011. The straight-line method of depreciation is used based on the estimated
useful economic life, which ranges from 3 to 10 years. The depreciation terms are fixed as follows:
Tenant’s property (= property)

10 years

Furniture and fixtures (= furniture and office equipment) 5 years
Computer hardware and software

3 years

Receivables
Receivables are recognised at face value, less a provision for bad debts as deemed necessary.

Provisions
The provision for future remuneration is recognised at the face value of the future liabilities, taking into
account expected future wage increases.
The provision for anniversary bonuses is recognised at the present value of the future remunerations in
the context of anniversaries, taking into account the expected future staff turnover and expected future
wage increases. The present value is calculated here using a discount rate determined on the basis of
the market interest rate of high quality company bonds. The provision for objections and appeals is

39

recognised at the face value of contested invoices for annual oversight, registration and number
assignments and reservation. OPTA has set up a pension scheme for its employees which qualifies as a
defined benefit scheme, where the promised pension payments are based on average wage. This
pension scheme is administered by ABP and is included in the financial statements as a defined
contribution scheme. This means that the premiums owed for the financial year are recognised as
expenses.
Accounting policies for determining the result
The income and expenditure is recognised in accordance with the accrual accounting system. The
integral expenses are charged on to the market parties in the rates, with the exception of the costs of
objection and appeal, the costs of implementation assessments and the extraordinary expenditure.

Accounting policies for the cash flow statement
The cash flow statement is prepared using the indirect method. The first part describes the net cash flow
from operational activities. This starts with the result reported on the statement of income and expenditure
and corrects this amount on a number of points. The second part describes the net cash flow from
investment activities.

Income and expenses for market categories
The basis for charging rates to market parties can be found in the Telecommunications Act, the
Telecommunications Act Payments Decree, the Postal Act as well as the Independent Post and
Telecommunications Authority Act. The cost-effective rates charged to the market parties are approved
by the Minister of Economic Affairs annually and published in the Government Gazette as the "OPTA Fee
Regulations" The direct benefit principle is the starting point in setting the rates. The costs of objection
and appeal and the costs of implementation assessments are borne by the Ministry of Economic Affairs
on the basis of subsequent calculation.

40

Payable to the market
This item is used to account for the result of the various market categories for the purpose of including it
in future rates.

Of the result over 2011, in the amount of €1,039,000, € 9,000 has been allocated to the general reserve,
after which the remainder in the amount of €1,030,000 has been added to the item ‘Payable to the
market’.

The following table presents the breakdown of the ‘Payable to the market' item over the various market
categories (x €1,000).

Electronic communications
TTP – certification service providers
Numbers
Post Universal Service (US)
Post non-US

31 December 2011
858
-46
-720
326
1,206
1,624

31 December 2010
-2
-46
-791
311
1,122
594

Salaries, pension contributions and social contributions
Salaries, pension contributions and social security contributions are as follows (x €1,000):

Salaries
Pension contributions
Social contributions

2011
7,422
1,007
843
9,272

2010
7,380
982
730
9,092

Average number of employees
The average number of employees in 2011 was 134 (2010: 139).
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Remuneration of Commission members
The costs incurred by OPTA for the purpose of remunerating the members of the Commission in 2011 are
as follows (x €1,000):
Salaries

Total

-

146

C.A. Fonteijn

92

29

4

17

M.W. de Jong

113

-

4

12

6

-

135

11

-

1

-

-

-

12

11

-

1

-

-

-

12

-

-

-

-

-

33

33

227

29

10

29

10

33

338

Total

Pension
Contribution
s

Remunerati
on Payable
in Future

Social
Securit
y
Contrib
utions
4

A.T. Ottow
1 Sep - 31 Dec
A.P. Aris
1 Jan - 31 Aug
L.Y. GonçalvesHo Kang You

Fixed
Business
Expense Representatio
Allowanc
n Allowance
e

Mr Chris A. Fonteijn is Chairman of the OPTA Commission, and on 1 July 2011 was also appointed
Chairman of the Board of the Netherlands Competition Authority (NMa). The major share of his tasks
were therefore delegated to Mr Mark W. de Jong, Vice-chairman of the Commission who, effective 1 July,
assumed the day-to-day management of OPTA.

Ms Annet P. Aris terminated her OPTA activities as a non-executive (part-time) member effective 1
September 2011. Since the announcement of the planned acquisition of SBS by Sanoma and Talpa at
the end of April, Ms Aris, at her own request, ceased her activities for OPTA due to her sitting on
Sanoma’s supervisory board. Since then, Ms Aris, at her own request, has no longer received any salary.

Effective 1 September, Ms Annetje T. Ottow was appointed as a non-executive (part-time) member of the
OPTA Commission. Ms Ottow has been an associate member since 2006.

The remuneration of permanent members is set out in the OPTA Permanent Members (Legal Position)
1

Regulation. For additional information on the composition of the Commission, see page 65 and 66.

The costs incurred by OPTA for the purpose of remunerating the members of the Commission in 2010 are
as follows (€1,000):
1

Government Gazette 2009, no. 11535.
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Salaries

Fixed
Business
Expense Representatio
Allowanc
n Allowance
e
44
6

Total

Pension
Social Remunerati
Contributio Security on Payable
ns Contribu
in Future
tions
27
6
-

215

C.A. Fonteijn

132

M.W. de Jong

34

-

2

-

-

-

36

A.P. Aris

34

-

2

-

-

-

36

-

-

-

-

-

-88

-88

200

44

10

27

6

-88

199

L.Y. GonçalvesHo Kang You
Total

Executives’ Pay Financed from Public Funds (Disclosure) Act (WOPT)
In accordance with the provisions of Article 6 of the Executives’ Pay Financed from Public Funds
2

(Disclosure) Act (WOPT), the table below shows the employees who earned more than the average
minister’s taxable income. The standard amount was exceeded in the case of Mr Chris A. Fonteijn, whose
legal position was set out by the Minister of EL&I in the abovementioned OPTA Permanent Members
(Legal Position) Regulations.

The WOPT amounts in 2011 were as follows (€1,000):
Taxable Income

C.A. Fonteijn

192

Pension
Other Amounts
Contributions Payable in Future
43

-

Severance
Payments

Total

-

235

The 2011 WOPT amount is higher than the 2010 WOPT amount. This is primarily due to the fact that the bonus paid in 2011 for
excellent performance (Article 2, paragraph eight of the OPTA Permanent Members (Legal Position) Regulations) covered the
period from mid-2009 to mid-2011.

In 2010, the WOPT amounts were as follows (x €1,000):
Taxable Income

C.A. Fonteijn

2

171

Pension
Other Amounts
Contributions Payable in Future
41

-

Severance
Payments

Total

-

212

Government Gazette 2006, 95.

43

Income and expenditure of market and other categories
OPTA derives its income from its statutory obligation to charge market parties a fee for its supervision,
registrations/permits, number assignments, amendments and emergency transactions. Market
3

participants were charged these fees on the basis of the ‘2011 OPTA Fee Regulations’. The Fee
Regulations were subject to amendment on a single occasion in 2011.

4

OPTA implements an enforcement policy to determine whether and to what extent the relevant market
participants complied with their statutory requirements. The annual report provides insight into how OPTA
performs its regulatory activities, and, hence, also into the way in which OPTA obtains certainty related to
the legitimacy of the income of market participants. The actual figures are accounted for in arrears.

3
4

Government Gazette 2010, no. 20895.
Government Gazette 2011, no. 20892.
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Income and expenditure by market category are broken down as follows (x €1,000):
Actual

Budget

Actual

2011

2011

2010

12,235
139

11,993
69

10,864
35

2,273
350
495
15,492

2,500
346
461
15,369

2,021
799
1,451
15,170

1,523
84
4
1,611

2,501
33
2,534

1,938
218
2,156

TOTAL INCOME

17,103

17,903

17,326

EXPENDITURE
Market categories liabilities:
Electronic communications
TTP – certification service providers
Numbers
Post Universal Service (US)
Post non-US
Subtotal market categories

11,406
139
2,204
336
414
14,499

11,993
69
2,244
346
768
15,420

11,264
35
2,320
500
357
14,476

1,523
84
1,607

2,501
33
2,534

1,938
218
2,156

16,106

17,954

16,632

997

-51

694

INCOME
Income from market categories:
Electronic communications
TTP – certification service providers incl. EL&I
contribution
Numbers
Post Universal Service (US)
Post non-US
Subtotal market categories
Other income:
Objections and appeals
Feasibility assessments
Other income
Subtotal other income

Other expenditure:
Objections and appeals
Feasibility assessments
Subtotal other expenditure
TOTAL EXPENDITURE
OPERATING RESULT
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5. Key Figures

Enforcement
Preventive actions initiated as part of enforcement disputes (obligation to tolerate)
Questions answered by telephone/email

28

Preventive actions by telephone/email to prevent disputes

3

Mediation

1

Enforcement in support of consumer protection and promoting competition
Number of fining decisions

27

Percentage (partially) of founded objections and appeals against fining decisions

26%

Number of conditional penalties

4

Percentage of founded objections and appeals against conditional penalties

Preventive

actions

initiated

in

support

of

enforcement

0%

of

electronic

communications/consumer protection
Contact (letter/email/telephone call/discussion) concerning rate transparency

7

Warnings and other preventive actions concerning telemarketing (telephone/email)

85

Request for information concerning telemarketing

5

Information actions concerning the use of the Do-not-call-me Register

47

Warnings related to Internet security and telemarketing rules

67

46

Preventive actions directed at ISPs and hosting providers concerning malware and botnets

26

Total number of preventive actions

237

Objections and Appeals
Received in 2011
Objections

99

Applications for review

15

Appeals

34

Provisional relief

13

Status as at 31 December 2011 (Current Work)
Current objections

34

Current applications for review

13

Current appeals

90

Current provisional relief

3

Completed in 2011
Objections

57

Applications for review

18

Appeals

40

Provisional relief

14

47

Outcome of resolved objections
Number
Withdrawn

Percentage
26

46

3

5

19

33

Inadmissible

3

5

Partly founded, partly unfounded

4

7

Partly unfounded, partly inadmissible

1

2

Not actioned

0

0

Founded on the basis of new information

1

2

Other

0

0

Total

57

100

Founded
Unfounded

Apparently inadmissible

Outcome of resolved applications for review
Number

Percentage

Withdrawn

2

11

Founded

5

28

Unfounded

6

33

Inadmissible

3

16

Partly founded, partly unfounded

1

6

Other

1

6

Total

18

100

Outcome of resolved appeals
Number

Percentage

Withdrawn

10

25

Founded

26

65

Unfounded

1

2

Inadmissible

0

0

Other

3

8

Total

40

100
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Outcome of resolved provisional relief
Number

Percentage

Request granted

3

22

Request rejected

2

14

Withdrawn

7

50

Other

2

14

Total

14

100

Disputes
Number of disputes
Received
In progress
Completed in 2011

5
14
3

Resolved disputes by market segment
Cable

1

Access to services

0

Post

0

Mobile

0

Cable Relocations (tolerated)

2

Interoperability

0

Total

3
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Market Analyses
(product market analysis and market analysis decisions)

Number of market analyses (including draft decisions)

9

Percentage of founded appeals against market analyses

76%

Market analyses completed in 2011
Market analysis decisions (design):
·
·
·
·
·
·

Fixed Telephony draft market analysis decision
Wholesale Broadband Access and Wholesale Leased Lines draft market analysis
decision
Unbundled Access to Commercial Fibre Optic Networks (FttO) draft market analysis
decision
Supplementary draft decision to the Fixed Telephony 2008 market analysis
Supplementary draft decision to the Fixed Telephony 2011 market analysis
FTA/MTA draft decision 3b

6

Market analysis decisions (final)
·
·
·

Final Television Analysis ruling
Final Unbundled Access market analysis decision
Rejection of requests to provide Television market analysis decision (3 decisions)

Total

5
11

Appeals against market analyses
Received

5

In progress

32

Completed

34
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Numbers and Registrations
Registrations of market parties
Electronic communications
category

Status on

Status on

01-01-2011

New
Registrations

Termination of
Registration

31-12-2011

427

51

19

459

443

96

36

503

10

3

0

13

6

1

1

6

Provider of a public electronic
communications network
Provider of a public electronic
communications service
Provider of related facilities
Provider of qualified certificates

Number of registrations (including terminations)

207

Percentage of registrations within established term

100%

Reports not actioned

11

Registration of postal providers
Category

Status on
01-01-2011

New
Registrations

Termination of
Registration

Status on
31-12-2011

134

8

4

138

Provider of postal delivery services

Number of providers per revenue category
2008

2009

2010

2011

30

23

25

29

Category 2: €2 million ≤ net revenue ≤ €20 million

121

144

100

106

Category 3: net revenue < €2 million

314

299

388

449

Total

465

466

513

584

Category 1: net revenue > €20 million
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Number of assigned and withdrawn numbers
Assigned

Withdrawn

0800

1,560

3,722

0900

1,158

1,424

0906

534

1,033

0909

340

257

347,510

49,310

Other numbers

3,637,134

694,048

Total

3,988,236

749,794

Business
numbers

Number of number-related decisions
Information Numbers

3,239

Business numbers

1,747

Other numbers

192

Change of name

343

Total

5,521

Number of number-related decisions broken down by decision type
Assigned

2,888

Withdrawn

1,604

Request withdrawn

140

Rejected

163

Change of name

343

Decommissioned

383

Total

5,521
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Number lotteries and urgent applications
Number of lotteries

0

Number of emergency
applications

74

Scarcity of relevant number series

Number Series

% Available
Numbers

Short 0900-numbers

54%

Short 0800/0906/0909-numbers

84%

Long 0800/0900/0906/0909numbers

99.8%

Mobile numbers

15%

Carrier selection (4-digit)
numbers

50%

Business numbers

77%

18xy – subscriber information
service numbers

59%

Preventive actions initiated for number enforcement
Preventive actions in the number issuing and abuse domain

449

Preventive actions related to the registration domain and the revenue-related
contribution of market parties

255
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Budget

Costs by area of responsibility
2011 Budget Estimate

2011 Actual

(x €1,000)

(x €1,000)

Promoting competition on communication markets

3,721

2,307

Market analyses

3,239

4,601

End-user interests related to communication markets

3,057

2,969

Objections and appeals

2,501

1,523

Issue of numbers

1,252

1,411

Policy interactions

1,135

1,060

Information

926

743

End-user interests related to numbers

731

535

Post non-US (Universal Service)

695

322

Post US

308

263

Monitoring

295

161

TTP

61

127

Feasibility assessments

33

84

17,954

16,106

Total

Ratio of direct to indirect expenditure
The ratio of direct to indirect expenditure in 2011 was 71/29 (2010: 74/26). The cause of the deteriorated
ratio is that a great deal of work was performed in the context of the merger.
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HRM

Dismissals
Dismissals

1

Total net severance pay

€ 2,030

Personnel costs
2010

2011

(x €1,000)

(x €1,000)

Total salaries (incl. remittances, excl. allowances and Commission)
Average wage
Other personnel costs

8,702

8,678

50

51

279

394

Workforce
Date

Workforce (FTEs)

Staff
Men

Women

Total

1 January 2011

143

63

75

138

31 December 2011

143

64

65

129

2011 Average

143

64

70

134

Age structure as at 31 December 2011
Age Group
25 years and younger

Number of Staff
2

25 to 34 years

32

35 to 44 years

54

45 to 54 years

25

55 years and older

16

55

Absenteeism
2010
Absence due to illness rate
Absence reporting frequency

2011
3.0%

3.4%

1.3

1

For more information about absence due to illness see the ‘OPTA in Operation’ section.
Classification of staff as at 31 December 2011
Job Grade

Number of Staff

3
4

2

5

1

6

5

7

15

8

11

9

7

10

10

11

25

12

19

13

18

14

9

15

2

16

2
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ConsuWijzer and OPTA
ConsuWijzer reports in 2011 broken down by subject
Type

Number

Telemarketing

13,384

Mobile Telephony

4,086

Triple/Dual Play

1,796

Fixed Telephony

1,626

SMS Services

1,360

Television

982

Post

867

Internet - Fixed

653

Fibre Optic

129

Total

24,883

Spam Complaints
Over the period 1 January 2011 through 31 December 2011, OPTA received 27,371 complaints about
unsolicited electronic messages via www.spamklacht.nl. The table below shows the number of complaints
by category.

2004

2005

2006

2007

2008

2009

2010

2011

Total

Other

195

152

Email

3,969

4,654

SMS

319

436

600

1,079

2,260

1,986

1,400

1,144

9,224

Fax

154

260

319

287

405

812

1,742

1,205

5,184

39

299

51

57

72

148

1,047

335

2,048

Telephone
Total

4,676

189

131

9,911 16,477

5,801 11,070 18,031

208

307

432

9,369 21,580 22,630

12,314 24,833 27,251

350

1,964

24,337 112,927

27,371 131,347
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6. About OPTA

OPTA in Operation

OPTA in 2011 was for 90% financed by the fees paid by market participants for OPTA’s supervision. The
remaining portion was financed by government funds.

Preparations for the creation of the Netherlands Authority for Consumers and Markets (ACM) went into
high gear in 2011. The ACM is the new authority that will be launched 1 January 2013 by merging the
Netherlands Competition Authority (NMa), the Netherlands Consumer Authority (CA) and OPTA. For
example, various initiatives were started in HRM, IT, purchasing, housing, and facilities services. Contact
among the three authorities’ employees intensified accordingly.

Cost Reductions
As in previous years, OPTA in 2011 met the government-wide target set in 2006 by the Dutch
administration then. OPTA in recent years achieved a cost reduction of €2.4 million, as well as a
reduction of 25 FTEs, compared to 2007. Due to a combination of fewer resources and increased
responsibilities, OPTA in 2011 was also forced to make decisions on the extent to which certain tasks are
carried out. These choices were made in close consultation with the Ministry of Economic Affairs,
Agriculture and Innovation.

Total costs in 2011 amounted to €16.1 million compared to €16.6 million in 2010.

The Dutch administration in 2011 announced the new targets for the period 2012-2015. OPTA is required
to realise a cost reduction of €0.8 million in its government-financed tasks (objections & appeals and
feasibility assessments).

Personnel and Organisation
OPTA in 2011 hired a limited number of new employees. During the year, nine new employees were
hired and nineteen employees left the organisation. With a view to the upcoming merger, OPTA has
initiated a secondment programme with the NMa and the CA. This has intensified mutual contact, and
has provided employees with improved career development opportunities. Employees are given the
opportunity to work for one of the three authorities on a secondment basis. In addition, agreements have
been formulated enabling the organisations to assist one another during peak or holiday periods. In

58

addition, work was initiated on identifying the ‘best practices’ of the three regulators. For example, in the
area of IT, it was decided to adopt OPTA’s network infrastructure as the model for ACM. The Ministry of
the Interior and Kingdom Relations in 2011 approved an increase 8.7 FTEs in OPTA’s budgeted
personnel since OPTA will be given supervision tasks following the implementation of the revised
European regulatory framework for electronic communications (New European Regulatory Framework).

OPTA devotes continuous attention to employee development. For example, employees are given room
to develop, and advancement opportunities, wherever possible. Whenever there is a vacancy, OPTA will
look for internal candidates first as much as possible. In 2011, six employees were internally transferred
to another position. Employees can also take courses and training focused on a specific professional area
or personal skills. The ACM Academy plays an increasingly important role in this regard. The Academy
was created in 2011 ahead of the merger of the NMa, the CA and OPTA.

Integrity
The ability to continue to guarantee the integrity of its actions is crucial to OPTA. Indeed, OPTA’s staff
has access to confidential business and other documents and data. They are expected to treat this
information confidentially from the very first moment, for example, when meeting with market participants.

New employees take an oath or make a solemn affirmation before the Chairman of the Commission. In
addition, they are required to hand over a certificate of good conduct. Applicants are given an abbreviated
version of the Code of Conduct when they are invited for their first interview. This makes it possible to
identify any problems related to conflicts of interest at an early stage. Each manager subsequently
reviews the subject of integrity with each one of his/her employees at least once a year. Ancillary
activities are also reviewed and recorded. The Integrity Advisors within OPTA provide employees and
managers with advice on a variety of subjects, including the application of the OPTA Code of Conduct in
specific situations. There were no integrity-related incidents in 2011.

Sustainability
OPTA in 2011 continued to pursue the policy it had initiated calling for the use of green energy, a
reduction in power consumption, and a reduction in paper consumption and storage space. OPTA
participated in the CO2-compensation programme for business trips, taking effect retroactively on 1
January 2010. The kilometres flown are compensated by transferring moneys to a fund that invests in
sustainable projects. To reduce energy consumption even further and also to raise awareness among
employees, OPTA participated in ‘The night belongs to the night’ programme by plunging the office
building into complete darkness at night. The purchase of goods and services meets the 90 per cent
sustainable goal.
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Absenteeism
OPTA’s absence due to illness in 2011 was 3.4 per cent. This means that OPTA did not achieve its
objective of maintaining the same percentage as in 2010, i.e. 3 per cent. The cause is a long-term
absence due to illness that could not be influenced in any way. In 2011, the absenteeism frequency was
1.0. This represents a decrease in comparison to the 2010 absenteeism frequency of 1.3. The target
figure was consequently achieved. OPTA continues to focus on reducing absence due to illness and the
absenteeism frequency. Managers completed a course on how to conduct discussions on absenteeism.
Furthermore, employees have once again, and in various ways, been made aware of the importance of
health and of preventing and limiting absenteeism.
The Works Council
In 2011, OPTA’s Works Council (OR) comprised seven staff members. For the OR, the key focus in 2011
was on preparing for the merger of OPTA with the NMa and the CA. To optimize information-sharing and
decision-making, the three employee participation bodies of these organisations unified themselves into a
single Platform. The objective of this Platform is to provide unanimous advice on collective subjects. The
Platform makes sure it is formally and informally informed during the various stages of the preparation for
the merger. The Platform in 2011 issued recommendations on seven occasions.

In addition, the OR advised the Commission on topics that solely pertained to OPTA. This included topics
related to working conditions, housing, and the evaluation of the reorganisation of the Consumer,
Numbers and Administration department and the Business Operations department in 2010. The OR
consulted OPTA’s employees three times in 2011 in support of its advisory function: twice in the context
of the merger, and once in the context of the evaluation of the 2009 reorganisation.

Furthermore, the OR was closely involved in the responsibility setting files and in the preparations for the
planned implementation of the Dutch government’s new job classification system in 2012.

Recruitment and Selection
OPTA completed the improvements to its recruitment website www.werkenbijopta.nl in 2011. Elements of
the recruitment and selection process have been automated and optimised as a result.

In 2011, OPTA undertook various recruitment activities. A number of employees gave guest lectures at
Dutch universities and abroad. In addition, OPTA provided internal presentations to students. OPTA, in
collaboration with the NMa and the CA, organised a Master Class for students enrolled in a legal,
economics or (technical) public administration degree programme.
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Information Security
OPTA’s 2011 Risk Matrix includes a summary of the measures taken in the area of information security in
order to reduce potential risks to an acceptable level. Over the course of 2011, the processes used by
OPTA’s Internet Security Team were also added to the audit cycle.
With a view to the more frequent contacts between employees of the three organisations to be merged,
NMa and CA employees were given access to the OPTA floors in 2011 (and vice versa). From the
perspective of information security, the relevant employees were first required to sign a specific
confidentiality statement.
OPTA’s compliance with the Civil Service Data Security Regulations (VIR) was audited by the external
auditor throughout the year. From the assessment of the structure, the existence and operation of the risk
mitigating measures, it was evident that the risks in 2011 were covered to a sufficient degree. On 5 March
2012, BDO Audit & Assurance B.V. issued an audit report to OPTA stating that the OPTA is compliant
with the VIR.

Collaboration and Consulting

OPTA has a number of national and international partners, such as the Infofilter Foundation, the Dutch
Media Authority (CvdM), the Radiocommunications Agency Netherlands (AT), the National Police
Services Agency (KLPD), the CA, the NMa, the Netherlands Data Protection Authority (CBP), the Ministry
of Economic Affairs, Agriculture and Innovation, the National Cyber Security Centre (NCSC) and the
London Action Plan.
OPTA regularly and intensively seeks coordination with these organisations, and provides or obtains
advice where necessary. OPTA has concluded a collaboration protocol with a number of regulatory
authorities. The protocols specify which regulatory authority takes action in the event of overlapping
authorities. This prevents duplication of actions and reduces administrative charges to the business
community.
OPTA member of European Postal Market cooperative arrangement
OPTA in 2010 became a member of the European Regulators Group for Postal Services (ERGP)
organisation. The ERGP was established by the European Commission in August 2010 and advises and
supports the Commission in matters related to the European postal market and the application of
European postal regulations.
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The second plenary meeting of the ERGP took place in November 2011. A number of items were dealt
with during this meeting, including the election of new chairmen and vice-chairmen for the coming period,
and various reports prepared by ERGP’s expert groups were adopted for publication or information. Two
of these reports, concerning the allocation of common costs to the universal postal services (UPS) and
the way in which any net UPS costs can be established, were published on ERGP’s website. The 2012
Work Programme adopted during the meeting was also placed on ERGP’s website for consultation.

BEREC Chairman in 2011

OPTA represents the Netherlands on the Body of European Regulators for Electronic Communications
(BEREC). Chris Fonteijn was BEREC’s chairman in 2011. It was a crucial year for BEREC from an
organisational as well as a substantive perspective.
BEREC can provide advice to EU institutions (European Parliament, the European Commission and the
European Council) on request or on its own initiative. In a number of cases, BEREC is required to make
recommendations. For example, when it concerns recommendations of the European Commission or
market analysis decisions of national regulatory bodies (NRBs) about which the European Commission
has expressed serious doubts. In issuing its recommendations, BEREC relies on the expertise
contributed by all national regulators.
In May 2011, the New European Regulatory Framework went into effect and BEREC now fulfils a formal
role. BEREC is supported by an office (BEREC Office) in Riga, Latvia. In September 2011, the BEREC
Office was operational to such an extent that the European Commission declared it autonomous.
In 2011, BEREC addressed various subject areas. For example, important steps were taken in relation to
the review of the Roaming Regulation. In addition, authorities in the area of net neutrality were also more
closely reviewed and BEREC investigated what is required to promote the use of broadband. In addition,
BEREC consults, and is currently preparing a strategy document in which it presents its strategy for the
next three to five years.
Objectives
BEREC’s objective is to contribute to the equitable application of regulation in member states, and as
such, to the European Union’s internal market concerned with electronic communications. BEREC
establishes common standpoints for this purpose and advises the European Commission, the European
Parliament and the European Council on the harmonisation of regulations and best practices.
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Organisation
BEREC’s decision-making body consists of the 27 heads of the regulators for electronic communications
of the EU member states. The European Commission, the regulators of acceding member states (Iceland,
Croatia, the former Yugoslav Republic of Macedonia, Turkey, and, since recently, Montenegro) and the
regulators from the so-called EFTA countries (Switzerland, Norway, and Lichtenstein) are observers. A
plenary meeting is held once every quarter. The meetings are held in various parts of Europe. The 2011
meetings were held in Riga, Porto, Barcelona and Bucharest. An information meeting is held in Brussels
after every meeting for market participants, the media and other interested parties.
The Chairman of the Board of Regulators is an ancillary position that rotates every year, and, in 2011, it
was filled by OPTA Chairman Chris Fonteijn. In 2012, this position will be filled by the Chairman of the
Austrian regulator (RTR), Georg Serentschy.
BEREC Office autonomous in 2011
BEREC Office is headed by an Administrative Director, Ando Rehemaa, and is managed by a
Management Committee (MC) consisting of the heads of the regulators of the 27 member states and the
European Commission. Chris Fonteijn in 2011 also was the Chairman of this Management Committee.
BEREC Office became autonomous in September 2011. Neelie Kroes opened the office in Riga on 14
October 2011. This official ceremony was attended by various dignitaries and received wide coverage in
the Latvian press. The BEREC Office is the first EU agency to be vested in Latvia.
Representation
BEREC has been in existence since 2010 and is a relatively new body. For that reason, a great deal of
effort was expended to increase BEREC’s public profile. During his chairmanship, Chris Fonteijn gave a
large number of speeches at European conferences and met with various market parties. In total, he
acquiesced to over forty representation requests.
Aside from this, his chairmanship received coverage in the national and international media (including the
New York Times, the Herald Tribune, Telecom Finance and MLex Magazine).
International collaboration outside Europe
Outside the European Union, BEREC collaborates with various organisations, including Regulatel, a
cooperative venture of twenty Latin American telecom regulators and the Eastern Partnership, a yet-to-be
officially established cooperative venture among various East European countries that are not
represented in the EU, such as Ukraine, Georgia and Belarus. In November 2011, Chris Fonteijn cochaired a top-level meeting of these three organisations in Barcelona, together with his Spanish
counterpart.
In addition, BEREC maintains close contacts with the Federal Communications Commission (FCC) in the
US. A delegation from BEREC and the European Commission visited Washington at the beginning of
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November, which led to the signing of a Memorandum of Understanding (MOU). In the MOU, BEREC and
the FCC agreed to discuss themes that are important to both organisations, such as net neutrality.
2011 Agenda Items
The key items on BEREC’s agenda in 2011 were as follows:
Net Neutrality
BEREC in 2010 conducted an initial survey of the potential problems in the area of net neutrality. BEREC
concluded that currently there are few problems in this area. BEREC continued to work on this subject in
2011. For example, it reviewed the renewed authorities in the area of transparency and minimum quality
requirements in greater depth. In terms of implementing the mandatory need for transparency, BEREC
prepared guidelines for the member states. During the consultation process for these guidelines, a large
number of interested parties provided feedback.

In addition, the European Commission asked BEREC to collect more detailed information about net
neutrality in practice. The European Commission in 2012, on the basis of this information, will decide
whether further measures will be required. In addition, BEREC initiated an investigation into the issue of
whether net neutrality involves an actual or potential abuse of power on the part of parties with significant
market power. Finally, BEREC and the OECD jointly organised a workshop for the Internet community.
This workshop will have a follow-up in 2012.

International Roaming
Roaming within the European Union is regulated. The rates paid by consumers for making and receiving
calls within the European Union are capped. The current Roaming Regulation expires in 2012. In 2010,
BEREC presented a report to the European Commission supporting the review of the current regulation.
The report analyses a large number of alternatives to the current regulation on the basis of rate ceilings.
The European Commission in 2011 presented the revised draft regulation on the basis of this report. The
European Commission consequently attempted to find a more structural form for the regulation that
stimulates providers to lower their rates themselves on the basis of the competition they encounter.
BEREC commented on this approach. BEREC also advised the European Parliament and the European
Council on the basis of its expertise: BEREC is sceptical about the expectation that the structural
measures will produce the desired effects and is of the opinion that the price ceiling must be sufficiently
low to prevent consumers in Europe from once again having to pay excessive roaming fees.

Rollout of Broadband Networks
BEREC is also involved in stimulating the rollout of broadband networks, so that more European citizens
will have access to broadband. Two key knowledge elements are missing in this respect. First, it is
evident that there is barely any insight into the demand side: what motivates a consumer to switch to
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broadband? Second, there is a wide range of policy-based stimuli designed to promote broadband, but
there is barely any knowledge about the effectiveness of these measures or the interrelationship of the
various measures. To gain greater insight into the latter, the Florence School of Regulation was asked to
investigate this further. BEREC at the end of 2011 submitted a report for consultation on the basis of this
investigation.

Article 7 Proceedings
National regulators are required to submit market analysis decisions to the European Commission first
before they can take a final decision. The revised guidelines entered into force in May 2011. According to
this framework, the European Commission has the authority to express serious doubts about obligations
under planned national regulations and to initiate a second-phase analysis. BEREC in such instances
provides advice concerning the serious doubts of the Commission. If a second-phase analysis is initiated,
BEREC creates as quickly as possible a work group comprising experts from different member states,
who take a decision in a very short period of time and provide advice on this. The Commission in
November 2011 expressed serious doubts about two market analysis decisions issued by the Polish
regulator. The decisions pertained to the markets for mobile terminating access rates. BEREC in
December 2011 provided its initial advice on these matters, which shares the serious doubts expressed
by the Commission.

Business Communication Services
Market participants who offer services on the commercial market want to be able to submit a single
proposal to companies vested in multiple countries. However, these parties have indicated that they are
faced with an unnecessary administrative burden because the national regulating bodies apply different
regulations. BEREC in 2011 identified the barriers involved and made recommendations about how to
deal with this.

Border-transcending Issues
Article 28 of the Universal Services Directive stipulates that consumers in a member state must have
access to all telephone numbers within the EU, barring some exceptions. In addition, the rules allow the
national regulators to block telephone numbers in the event of fraud or the abuse of those numbers.
Following an investigation into fraud and abuse in 2010, BEREC in 2011 continued to work on the
collaboration and procedures among national regulators in respect of cross-border issues. The report
concerning access to numbers will be completed in 2012.
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The OPTA Commission

The OPTA Commission consists of three independent experts appointed by the Minister of Economic
Affairs, Agriculture and Innovation. The Commission has final responsibility for all decisions taken by
OPTA. The full membership of the Commission was reappointed in 2009 for a period of four years. The
Commission’s Chairman, Chris Fonteijn, represents the OPTA legal entity. Since 1 July 2011, the day-today management of OPTA is in the hands of the Commission’s Vice-chairman, Mark de Jong.

Mr Chris A. Fonteijn, Chairman of the OPTA Commission
Chris Fonteijn studied law in Leiden and subsequently worked in the Military Intelligence Service. From
1980 until his appointment as Chairman of the OPTA Commission on 1 September 2005, he worked as a
lawyer for NautaDutilh, where he became a partner in 1988. Fonteijn specialised in Business and Energy
Law, occupied various positions over the years, and worked for several years for NautaDutilh in the
Middle East. During his last years at NautaDutilh, he managed the Energy & Utilities Group.

On 1 July 2011, Chris Fonteijn was also appointed Chairman of the Netherlands Competition Authority
(NMa) and is the Chairman designate of the Netherlands Authority for Consumers and Markets (ACM). In
2011, he was also Chairman of BEREC, the Body of European Regulators for Electronic
Communications.

Mark W. de Jong, Ph.D., Vice-chairman of the OPTA Commission
Mark W. de Jong has been a non-executive member and Vice-chairman of the OPTA Commission since
1 February 2006. In 1990, he also became an endowed professor of ‘Management of Service Innovation’
at the University of Amsterdam. Between 1993 and 2005, he worked at KPN, most recently as a member
of the Executive Board of KPN Mobile. Prior to this, he served as the Executive Director of the Corporate
Strategy & Regulatory Affairs department, among other positions. Furthermore, he served as the
Managing Director at the Novay Institute of Technology in Enschede. He also worked for the OECD in
Paris and for the Netherlands Organisation for Applied Scientific Research (TNO) in Delft. Mark de Jong
obtained his Ph.D. in Economics. He has assumed the day-to-day management of OPTA since 1 July
2011.
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Annetje T. Ottow, Ph.D., Non-executive Member of the OPTA Commission
Effective 1 September 2011, Annetje T. Ottow has been appointed as a member of the OPTA
Commission. She became an associate member of the OPTA Commission on 1 April 2006. Annetje
Ottow studied Law at the University of Leiden and pursued her postgraduate study at Queen Mary
College at the University of London. She completed her doctorate at the University of Amsterdam in 2006.
Since August 2007, she has served as a senior lecturer in Public Economic Law at the University of
Utrecht. Ottow spent more than four years working as a researcher with the Institute of Information Law at
the University of Amsterdam. Between 1990 and 2006, she worked as a lawyer, from 1998 as a partner,
in the Market Regulation & Competition department of law firm Houthoff Buruma, and later on as a legal
consultant.
Former Commission member Ms Annet P. Aris terminated her activities for OPTA effective 1 September
2011. Since the announcement of the planned acquisition of SBS by Sanoma and Talpa at the end of
April, Annet Aris is no longer active for OPTA due to her membership on Sanoma’s Supervisory Board.

7. Consolidation of regulatory bodies

2011 and 2012 were all about the creation of the new Netherlands Authority for Consumers and Markets
(ACM). This new regulator will be launched on January 1, 2013, merging the Netherlands Competition
Authority (NMa), the Netherlands Consumer Authority (CA), and the Netherlands Independent Post and
Telecommunications Authority (OPTA). The ACM aims to be an effective regulator, a champion of
markets that work in the interest of consumers.

Some of its main principles are:
-

To be more than the sum of its parts;

-

To work in a problem-oriented and flexible manner;

-

To engage in dialog with others;

-

To oversee more effectively at lower costs.
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Decision-making regarding internal issues with respect to the organization of the ACM rests with a
steering group, which consists of Mr. Chris Fonteijn (Chairman of the Board of the NMa, Chairman of the
College of OPTA, and the Chairman designate of the ACM), Mr. Henk Don (Member of the Board of the
NMa), Ms. Bernadette van Buchem (Director of the CA), and Mr. Mark de Jong (acting Chairman of the
College of OPTA). In December 2011, the steering group sent a draft version of the first part of the socalled preliminary organization decision (VOB) for the ACM to the Dutch Ministry of Economic Affairs,
Agriculture and Innovation. This first part contains, among other things, the proposed organizational
structure. Furthermore, several legal amendments are necessary in order to have the new regulator
operate effectively.

More than the sum of its parts
The ACM is an independent authority, creating opportunities and options for businesses and consumers
alike. If the ACM acts effectively and consistently, consumer options and confidence increase, more
opportunities for entrepreneurs and innovation are created, and products and services are offered at
competitive price-quality ratios.

The three cornerstones of the ACM’s activities are:
1. General competition oversight;
2. Regulation of the energy, telecommunications, transport, and postal service industries;
3. Protection of consumer rights in the non-financial industries, and providing information to
consumers about their rights and obligations.

The ACM should become more than the sum of its three constituent organizations. Combining their
activities delivers added value in terms of substance, process, and economics. The new organization
makes better use of the existing knowledge and expertise available across the three merging authorities.
It is able to address market and consumer problems in a flexible and integrated manner.

Problem-oriented and flexible
A problem-oriented approach will be at the heart of the ACM’s activities. Its starting point is analyzing the
problem, and formulating clear answers. The range of legal instruments at its disposal is just one of its
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tools, more often complemented by insights from areas such as sociology and psychology. Problems
identified by the ACM are dealt with in a way that contributes the most to achieving an effective solution
and to the prevention of future problems. The ACM’s oversight and regulatory actions are based on a
relationship of trust with market participants. This means that the ACM primarily focuses on markets
where the risks of harmful behavior by market participants are the greatest.

A problem-oriented approach calls for using ACM’s instruments and resources, and mobilizing its staff
creatively and flexibly. Staff members are deployed where they can contribute the most to the realization
of ACM-wide priorities. That is why the ACM works with multidisciplinary teams, the members of which
come from different departments who complement each other’s knowledge and skills. This method of
working requires everyone to get to know each other, and to know what they do. The ACM therefore
promotes an organizational culture that is professional and open. That way, the ACM can truly become
more than the sum of its parts.

Engaged in an ongoing dialog
The ACM wishes to be fully engaged with the rest of society in order to be able to respond to public
debates and developments effectively. Some of its strategies include consumer focus groups, roundtable
discussions with representatives from the corporate sector, and heavy use of social media. By releasing
high-quality publications, and actively joining the public debate on free markets and oversight, the ACM
gains knowledge, picks up signals, and shares its insights and information with lawmakers and the public.

By looking inside from the outside, the ACM is able to make choices and to set priorities with regard to
dealing with and solving market and consumer problems. The ACM’s approach can be described as
‘ambi-dexterity.’ Being engaged in that ongoing dialog with the rest of society is critical to the ACM’s
ability to learn what methods work well in order to solve certain problems. The use of its instruments such
as fines or orders subject to periodic penalty payments can never be ruled out, but it is never a goal unto
itself.

More effective oversight at lower costs
The current Dutch administration’s decision to consolidate the NMa, OPTA, and the CA into a single
authority is part of the central government’s program ‘Compact Central Government.’ One of its proposals
is to group the different regulatory authorities for the non-financial industries. Increased effectiveness of

69

the new regulatory authority is the top priority, although costs savings are obviously an important reason
as well. The upcoming consolidation will offer the ACM more options as to how market and consumer
problems can be dealt with. The ACM has the opportunity to come up with solutions in an efficient way
thanks to its built-in bird’s eye view.

The costs savings that are realized are used to meet the cutback targets every government organization
has been given. The consolidation means in practice that similar positions can be made redundant, and
work processes can be further improved. Other benefits include lower housing costs, and consolidation of
the different salary administration systems.

The consolidation could potentially generate savings of up to EUR 3.3 million. The government-imposed
cutback target for the ACM for the period of 2012-2015 is EUR 7.4 million. The three constituent
organizations of the ACM will be able to save a total of EUR 1.4 million in 2012 (NMa: EUR 1.1 million,
OPTA: EUR 144,000 and CA: EUR 134,000). This leaves the ACM a savings target of EUR 6 million for
2013 - 2015. With potential savings resulting from the consolidation of approximately EUR 3.3 million, it
still needs to save EUR 2.7 million. The exact composition of this final figure of EUR 2.7 million is yet to
be fleshed out, although it will be realized in part through reforms of current legislation.

Organizational structure
The ACM will be a ‘small autonomous administrative authority’ (ZBO) under Dutch law. Technically
speaking, a ZBO is not a legal person. Its staff is officially employed with the Ministry, but its management
lies with the Board of the ACM. The Ministry of Economic Affairs, Agriculture and Innovation only sets the
ACM’s budget and staffing levels. The ACM will have five mainline departments, which together represent
the core of the ACM’s oversight and regulatory activities. In addition, it will have a Corporate Services
department, an Office of the Chief Economist, and a department responsible for corporate affairs and
communication.

Consumer Department
The Consumer Department promotes fair business practices between businesses and consumers. All
consumer-related subjects, such as spam, spyware, door-to-door selling, and online shopping, are dealt
with by a single department. Through its oversight and enforcement activities, the Consumer Department
is thus able to act forcefully and convincingly, making sure that businesses comply with consumer
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protection regulations. In addition, it also focuses on consumer education, enabling consumers to stand
up for their rights (consumer empowerment). Finally, the department ensures that the consumer markets
for telecommunications and energy function well by, among other things, monitoring them, giving advice,
and controlling the license process.

Please note that the names of the departments have not been finalized yet. The below names are
therefore provisional ones.

Competition Department
The Competition Department enforces general competition oversight on all industries of the Dutch
economy. This department tracks down cartels, and reviews mergers and acquisitions. It does not
investigate abuses of dominant positions in the regulated industries for energy, telecommunications,
transport, and postal service. Those investigations are carried out by the industry-specific departments,
and, by doing so, the ACM fully utilizes the market expertise that is already available in those
departments. This helps realize an integrated approach to regulated industries. In its investigations, the
Competition Department will obviously work closely together with other ACM departments, as well as with
partners outside the ACM.

Energy Department
The Energy Department is charged with regulatory duties and antitrust investigations regarding abuse of
dominant positions in the energy industry (natural gas, electricity, and heat). Another key area is
promoting proper functioning of the wholesale markets for natural gas and electricity. Finally, regulation of
water companies is another task of this department.

Telecommunications, Transport and Postal Service Department
The Telecommunications, Transport, and Postal Service Department is charged with regulatory duties
and antitrust investigations regarding abuse of dominant positions in those industries, including regulation
and consumer issues.
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Sanctions and Legal Affairs Department
The Sanctions and Legal Affairs Department is an essential part of the ACM’s activities. This department
takes care of sanction decisions, certain objections, and appeals. In addition, this department is charged
with coordination and advice with respect to legal matters. Putting these duties together in a single
department ensures a high-quality and consistent processing of cases.

Legal amendments
The consolidation is realized through two separate bills: the so-called ACM establishment bill, and a
substantive bill, which combines various amendments. The ACM establishment bill contains the actual
establishment of the new authority, as well as the relationship between the Ministers involved (Economic
Affairs, Agriculture and Innovation, and Infrastructure and the Environment) on the one hand, and the
ACM on the other. In addition, the Non-departmental Public Bodies Framework Act applies to the ACM.
These acts combined guarantee the ACM’s necessary independence in individual decisions. In 2011, the
Dutch administration approved the ACM establishment bill, which was subsequently submitted to the
Dutch Council of State. The substantive bill contains measures to improve and simplify procedures, tasks,
and powers. This bill is expected to be sent to the Dutch Parliament in 2012 with its projected
commencement on January 1, 2014.
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Glossary
Significant market power (SMP)

The economic position of power held by a market party
giving it, alone or in combination with other companies, the
power to act independently of its competitors, customers
and consumers to a significant degree. A large market share
may be indicative of the existence of SMP. An SMP
designation may lead to the imposition of remedies.

Affiliate email marketing

A method of online marketing whereby the webshop or the
advertiser pays the affiliate for each visitor, lead or sale for
that webshop or advertiser which is the result of a newsletter
or email campaign of that affiliate.

Botnet

A network of hacked computers, generally those of
unsuspecting users, which is then used for various forms of
Internet crime, such as sending spam.

Broadband (Internet access)

Access to the Internet via broadband infrastructures, for
example cable, xDSL and fibre optic cable. With a minimum
download speed of 128 kb per second, broadband is faster
than traditional Internet access via a normal analogue
telephone line.

BULRIC

Bottom-Up Long-Run Incremental Costs. Bottom-up: costing
method that makes use of a model to model a provider’s
network and its associated costs. Long-run: long-term costs
are involved, that is to say of such duration that none of the
costs are sunk or unavoidable. Incremental: only the
additional costs of a certain service or a component of a
service (the increment) are taken into consideration.

Plus BULRIC

Costing method that uses a BULRIC model that also
proportionately allocates the non-incremental terminating
costs.

Pure BULRIC

Costing method recommended by the European
Commission in its Terminating Access Rates
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Recommendation whereby only the incremental terminating
costs are allocated.
Bundling

Offering multiple products or services as a single product:
the bundle. Examples of this are dual play (internet and
telephony or television services, or television and telephony
services), triple play (internet, television and telephony
services) or quadruple play (Internet, television, and fixed
and mobile telephony services).

Compliance programme

An internal code of conduct and activities involving
compliance with probity and responsibility, which is
designed to ensure that companies and their employees act
in accordance with the law.

Convergence

Different services, such as those involving television,
telephony and the Internet, are increasingly utilising the
same technology, for instance, voice over IP (VoIP) or
telephone services via the Internet.

Dark fibre

An installed fibre optic line that has not yet been put into
use.

Dongle

A piece of hardware needed to establish a connection with a
mobile network.

DPI

Deep Packet Inspection: a technique that providers of
electronic communication networks use to examine data
packages transported across their networks.

DSL

Digital Subscriber Line

E-mail Service Provider

A company that looks after the delivery of (large volumes of)
e-mails on behalf of other companies.

ENISA

European Network and Information Security Agency

European Competitive

An association of (new) entrants into the electronic

Telecommunications Association

communications markets.

(ECTA)
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Fibre to the Home (FttH)

A fibre optic network which extends to the consumer. See
also Fibre Optic Network.

Fibre to the Office (FttO)

A fibre optic network which extends to the business
customer.

Terminating Access

A wholesale service that the telephony provider of the
person receiving the call (the called party) supplies to the
provider of the person placing the call (the calling party).
The terminating access is therefore only supplied to other
providers when the caller (the person initiating the call) calls
a user who is a subscriber of another provider.

Terminating Access Rate

The fee paid by the provider of the caller to the provider of
the called party.

Call Origination/C(P)S

A wholesale service that KPN as a party with significant
market power must supply to CPS providers. CPS providers
have subscribers that are physically connected to KPN’s
network. With the call origination service, KPN supplies the
origination of a telephone call of the CPS provider’s
subscriber to the network of the CPS provider.

Fibre Optic Network

Information across this type of network is transmitted as light
rather than electronic pulses. Fibre optic connections
provide enormous data capacity and have a greater
bandwidth than coaxial or copper networks, which means
that more information can be transmitted within a short
period of time.

Wholesale rates

See Wholesale.

High trust

Trust in a company that is subject to regulation. The
company itself adopts those measures that are required to
ensure compliance with the regulations. This addresses a
desire to reduce regulatory costs.

High-capacity connection

A high-capacity connection (with a minimum of three
connections) which is predominantly used for business
purposes.
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Hosting Provider

A provider of web space and web services for persons or
companies that do not have their own web server.

Leased Lines or Wholesale Line

A transparent communication connection between two

Rental (WLR)

points. For example, a leased line can be used by
companies to connect separate sites or offices. In the case
of telephone lines that are used rather intensively (for
example payment terminals) it can be worthwhile to use a
leased line rather than a normal switched telephone
connection.

Industry Group

A consultative meeting between parties who are active on
the telecommunications market coordinated by OPTA.

Internet Service Provider (ISP)

A provider who provides Internet services to consumers and
other customers.

Cost-based rates

A rate that is based on the actual costs involved plus a
reasonable profit margin.

List Broker

A broker in lists with names and contact information of
potential customers.

M2M Services (Machine-to-

Communication services that enable someone to remotely

Machine services)

(for example via a GSM network) read, activate or control a
device. These services can also be used to facilitate
machine-to-machine communication.

Malware

A collective name for malicious and/or harmful software
installed on users’ computers, generally without their
knowledge.

Market Analysis

The definition of relevant markets in accordance with the
principles of general competition law. If one or more parties
in a defined market are so strong that they can act
independently of their competitors, OPTA may impose
appropriate remedies in order to stimulate competition in
that market. See also SMP and Draft Decisions.

Mass Calling Numbers

Information numbers (800- and 90X- numbers) that are used
for services that over a short period of time can generate a
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high number of calls per second.
MNO

Mobile Network Operator; a party with its own network with
which it offers mobile services.

Mobile Terminating Access (MTA)

Routing of inbound calls to a mobile network.

Next Generation Network

A packet-based network which encompasses all
telecommunication services.

MVNO

Mobile Virtual Network Operator; a party that makes use of
another party’s network for offering mobile services.

Non-discrimination obligation

An obligation to grant customers in the same situation
access subject to identical conditions.

Numbering Plan

A general-purpose decision taken by the Ministry of
Economic Affairs which sets out how numbers (for
telephone and other services) are categorised, their
designated use (geographical numbers, for example) and
which series of numbers are available. OPTA administers
the numbering plans.

Number portability

The right of a consumer to retain his/her telephone number
when switching from one provider to another.

Unbundled access

The way in which KPN enables other providers to offer
telephony and broadband services through its local loop
network. Unbundled access means that the local loop (the
copper wires from a home to the local exchange) is
operated by one of KPN’s competitors. In case of full
unbundling its competitors take over the entire connection.
In case of shared access (line sharing) KPN’s competitors
share the local loop with KPN which continues to offer its
telephone services. Also see Unbundled Local Loop (ULL).

Draft decisions

A provisional market analysis decision of which notice is
given. See also Market Analysis and SMP.

Price cap or ceiling

A regulatory measure which stipulates an annual rise or fall
in the price paid for a particular service over a longer period
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of time.
PSTN

Public Switched Telephone Network

Radio transmission services

The wireless broadcast of radio signals (for example, FM).

Residential wholesale market

The wholesale market for supplying call origination and
access to the telephony connection for residential homes.

Retail

Retail, for example for the sale of services by market parties
to consumers.

Roaming

Making mobile phone calls in another country from a foreign
to a Dutch network. The various providers charge a fee
(generally a high one) for using the different networks.

Short Message Service (SMS)

A service which makes it possible to send text messages
from one mobile or other phone to another.

Spam

Unsolicited messages via e-mail, mobile phone or fax,
usually advertising materials or messages for a charity or
some other good cause.

Spyware

Spying software which makes information accessible to
other parties or sends data through the Internet without the
user’s knowledge. It can also record detailed user
information without permission.

Transparency obligation

An obligation to provide all of the information which
customers require in order to obtain access.

Trusted Third Party

A body that issues certificates on the basis of which it
guarantees the identity of the certificate’s user. Depending
on the type of certificate this may involve (the owner of) a
website or a person (as the legal representative of a specific
organisation), for example.

Telecommunications Act (TW)

Telecommunications Act (TW)

Feasibility assessment

Draft legislation and regulations, and proposed policy which
could have an impact on the powers and duties of OPTA are
presented to the latter for the purposes of conducting a
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feasibility assessment. As part of such an assessment
OPTA presents advice to the Minister of EL&I about the
feasibility of implementing and enforcing any proposed
regulations, among other things, and it also provides advice
on alternatives for making the proposed policy more
functional and effective.
Unbundled Local Loop (ULL)

Unbundled access. This sees one provider grant another
physical access to a network in a fixed location. This means
that a company receives consent from another provider to
use the latter’s local loop to a customer. Apart from full
unbundled access, this could also take the form of shared
access, where a consumer wishes to procure broadband
and traditional telephone services from different providers. A
provider who procures unbundled access to a local loop
network obtains consent to use the frequency spectrum (or
part of it) of the relevant infrastructure.

Universal Mobile

A technology used to transmit digital signals which is faster

Telecommunications System

than GSM.

(UMTS)
Universal (Postal) Service (U(P)S)

The universal (postal) service is described in the
Telecommunications Act and the Postal Act [Postwet]. It
ensures that a basic package of (postal) services of a
specific level of quality remains available and accessible to
everyone based on uniform affordable rates. In addition to
delivering letters from 1 g to 50 g (up to a maximum
equivalent to two and a half times the standard rate of EUR
0.44) PostNL, the universal postal service provider, also has
a duty to provide so-called ‘other assigned services’.
Competition is allowed in relation to these services.

VPN

Virtual private network

Wholesale

A wholesale market, for example for the sale of services by
one market party to others. KPN charges its customers
wholesale rates for using its network for telephone traffic,
data traffic and leased lines.
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Wholesale Broadband Access

Wholesale broadband access makes it possible for

(WBA)

companies to supply electronic communication services to
their customers. Wholesale buyers procure broadband
transmission services without having direct physical access
to the customer’s connection.

Wholesale Line Rental (WLR)

See Leased Lines.

WiFi

A technology which makes it possible for consumers to
access the Internet through local access points.

Wireless Local Loop (WLL)

A collective term for wireless Internet access technologies.

Independent Administrative Body

An external organisation which is not subordinate to a

(IAB)

government minister and which performs a specific
administrative task independently. To a certain extent the
relevant minister still exercises authority.

Duty of care

The legal duty of Internet service providers to adopt
technical and organisational measures to secure the
personal data and the personal privacy of the users of their
services. They also have to provide their users with
information about the risks involved and how they can
protect themselves accordingly.
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Disclaimer
The sections in this publication have been prepared in accordance with Article 17 of the Independent Post
and Telecommunications Authority Act. No rights may be derived from the contents of this publication.
Publication is under reservation of printing, translation and typing errors. The annual report, as well as
this ministerial version, will be published online.

The Hague, April 2012
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