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INTRODUCTION

The Merger Notification and Review Procedures (N&P) subgroup has developed a set of
Recommended Practices for Merger Notification and Review Procedures, which were
adopted by the International Competition Network (ICN). These Practices address areas that
public and private sector representatives have identified as the most important to facilitating
convergence toward best practices in merger review: (1) sufficient nexus between the
transaction's effects and the reviewing jurisdiction; (2) clear and objective notification
thresholds; (3) flexibility in the timing of merger notification; (4) merger review periods; (5)
requirements for initial notification; (6) conduct of merger investigations; (7) procedural
fairness; (8) transparency; (9) confidentiality; (10) interagency coordination; (11) remedies;
(12) competition agency powers; and (13) review of merger control provisions. These
Recommended Practices are non-binding, and it is left to governments and agencies to
implement them as appropriate.

Convergence toward these internationally recognized best practices promises to make
notification and review of both domestic and cross-border mergers more efficient and
effective. Accordingly, the subgroup has devoted considerable time and energy to promoting
successful implementation of the Practices by ICN members as well as by non-members
considering adopting new merger review rules.

In 2004-2005, a group of N&P participants undertook a study of 27 competition agencies to
better understand how jurisdictions introduced conforming changes to their merger review
regimes. One of the most common themes that emerged from the interviews for this study
was agencies’ desire for model language to facilitate implementation of the Practices.
Because conformity with the Recommended Practices can be achieved through many
different routes and the ICN memberships’ diverse legal cultures and contexts, there is no
single correct approach or set of model language, the subgroup decided that a compilation of
conforming language examples would be useful.

Following the ICN’s Fourth Annual Conference in June 2005, N&P participants began
assembling examples of conforming language from competition laws and regulations around
the globe. This handbook is the result of these efforts, providing examples of conforming
language for eight of the Practices. It is limited to eight Practices because certain Practices
lent themselves more easily to precise language or examples, while others, including those on
procedural fairness, confidentiality, interagency coordination, competition agency powers,
and review of merger control provisions, were less adaptable.

These examples are not “endorsed” by the ICN members, nor will they be put forward for
adoption, as the Practices themselves were. This compilation is offered as a tool for those
agencies interested in better understanding the Recommended Practices, and facilitating their
implementation.



Chapter One
Thresholds

The Recommended Practices establish clear guidance in connection with establishing the
jurisdictional scope of merger control.

1.

Jurisdiction should be asserted only over those transactions that have an appreciable
effect in the jurisdiction concerned — i.e., through an appropriate local nexus (RP I
(B)). Merger control tests should therefore incorporate appropriate standards of
materiality as to the level of “local nexus” required. On this basis, any jurisdictional
tests should require at least two parties to the transaction to have significant local
activities, or at the very least the business being acquired to have a significant local
presence (e.g., assets or sales) (RP I (C)). As a general matter, a jurisdictional test
should not be based on the acquirer’s activities alone — the target business must have
a significant local presence.

The adoption of notification thresholds premised solely on the acquiring firm’s local
activities should not be utilised unless: (i) the competition agency would otherwise be
deprived of jurisdiction over such transactions; and (i1) additional jurisdictional
screens are included so as to minimize filing requirements for transactions that are
unlikely to raise competition issues in the jurisdiction concerned.

While the applicable merger control jurisdictional test may include a worldwide
turnover component, in no circumstances should worldwide tests alone be sufficient
to trigger a merger notification requirement (RP I(B)). Rather, to satisfy the local
nexus requirement, threshold tests should include a reference to significant local
activities, such as material sales or asset levels within the territory of the jurisdiction
concerned.

2. The notification thresholds must be clear, understandable and be based on objectively

quantifiable criteria — e.g., thresholds based on assets or sales revenue data (RP
II(B)). Market share tests are not appropriate because they are not objective; market
shares cannot be established without detailed market analysis; and the exact market
definition is open to interpretation depending on the circumstances of each case.

The jurisdictional tests should be limited to the businesses affected by the transaction,
i.e. the merging parties, the parties to a joint venture or in the case of an acquisition -
the buyer (including all subsidiaries or parent companies) and the part of the Seller’s
business being acquired. Where the transaction consists of the acquisition of one or
more part(s) of a business, whether or not constituted as a subsidiary, only the
turnover or assets of the part(s) acquired should be included for the purposes of
satisfying the applicable local nexus thresholds (RP I (B)).

Appropriate guidance should be provided to assist parties in calculating the relevant
threshold tests. For turnover and/or assets — this should include guidance on included
and/or excluded elements, such as taxes and intra-company sales, depreciation (as to
assets), and material events or transactions that have occurred after the last regularly-
prepared financial statements (RP II (B)). The time component for the revenue/asset
data required should also be clearly delineated — the previous financial or calendar
year may be an appropriate benchmark, especially as companies will often present
annual accounts so these data should be readily available. Key terms should also be
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defined to assist merging parties (such as “acquiring person”, “acquired person”, “net
turnover”, and “ordinary activities”, etc). Practical examples of such guidance are
provided below.

EXEMPLARS: LOCAL NEXUS AND JURISDICTIONAL THRESHOLDS

Belgium

Thresholds for Notification

[A notification will be required] if the firms have an aggregate consolidated
[Belgian] turnover of more than €100 million and if at least two of the firms in
question have a turnover in Belgium of €40 million each (Art. 11 - Amendment
of the Royal Decree of 3 July 2005 (Belgian Official Gazette of 19 July 2005) —
Taking effect on 19 July 2005). These two conditions are cumulative.

Article 11 Competition Act as amended by the Royal Decree of 3 July 2005
(official translation).

Commentary: This is an example of a jurisdiction threshold test with a two-stage
turnover test that requires each of at least two parties to the transaction to have
significant local revenues. In addition, there is also a requirement for the parties
to have a significant combined local revenue.

Weblink:
http://mineco.fgov.be/organization_market/competition/competition_en_001.htm
#Business%20concentrations

Canada

Notifiable Transactions

Size of parties test

[A notification will not be required unless the parties together with their
affiliates]

(a) have assets in Canada that exceed C$400 million in aggregate value . . .; or

(b) had gross revenues from sales in, from or into Canada,. . . that exceed C$400
million in aggregate value, . . .

and

Size of transaction test

[in the case of an acquisition of assets]

(2) ... of any of the assets in Canada of an operating business where the
aggregate value of those assets, . . ., or the gross revenues from sales in or from
Canada generated from those assets, . . ., would exceed C$50 million . . .

or
[in the case of an acquisition of shares]

(3) of a corporation that carries on an operating business or controls a
corporation that carries on an operating business

(a) where
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(1) the aggregate value of the assets in Canada, . . ., that are owned by the
corporation or by corporations controlled by that corporation, other than assets
that are shares of any of those corporations, would exceed C$50 million, . . ., or

(i1) the gross revenues from sales in or from Canada, . . ., generated from the
assets referred to in subparagraph (i) would exceed C$50 million, . . .

[The same structure and thresholds applies to combinations, partnership
arrangements and joint ventures. In relation to amalgamations the same structure
and tests apply with the exception that the value of assets or sales in Canada
must exceed C$70 million instead of C$50 million.]

Sections 109 and110 - The Competition Act, Part IX - Notifiable Transactions

Commentary: This exemplar provides an example of a two stage test. First,
the transaction must satisfy the size of parties test whereby the parties to the
transaction must have assets in or revenues in, from or into the local jurisdiction
exceeding a certain level. Second, the entity acquired or created as a result of
the transaction must have physical assets in Canada or generate sales from the
Canadian assets which exceed the applicable thresholds. The local assets
requirement necessitates that the transaction has a significant local nexus to be
notifiable.

Weblink:
http://www.competitionbureau.gc.ca/internet/index.cfm?itemID=1316&Ig=e

Croatia

Thresholds for Notification
[Notification is required where]

1. the total turnover of all the undertakings — parties to the concentration,
realized by the sale of goods and/or services in the global market, amounts to at
least 1 billion Kuna in the financial year preceding the concentration, and

2. The total turnover of each of at least two parties to the concentration realized
by the sale of goods and/or services in the domestic market, amounts to at least
100 million Kuna in the financial year preceding the concentration.

Article 4 — The Competition Act - No.: 01-081-03-2640/2
Zagreb, 21 July 2003 (Official Translation)

Commentary: This is an example of a threshold test with a two-stage turnover
test that requires a combined worldwide turnover that exceeds a certain level and
each of at least two parties to have significant local revenues.

Weblink:
http://www.crocompet.hr/eng/pdf/zakon/zztn.pdf
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Netherlands

Thresholds for Notification

The provisions of this chapter shall apply to concentrations, the combined
turnover of the participating undertakings of which exceeded € 113,450,000 in
the preceding calendar year, at least € 30,000,000 of which was realized in the
Netherlands by at least (each) two of the undertakings involved.

Section 29 - Act of 22 May 1997, Providing New Rules for Economic
Competition (Competition Act) (official translation).

Commentary: This is an example of a threshold test with a two-stage turnover
test that requires each of at least two parties to have significant local revenues and
a combined worldwide turnover that exceeds a certain level.

Weblink:
http://www.nmanet.nl/Images/14_26063_tcm16-24409.pdf

Romania

Thresholds for Notification

The provisions of this chapter do not apply to economic concentrations where
the aggregate turnover of the undertakings concerned does not exceed €10
million and there are not at least two undertakings involved in the operation who
achieve, each in part, on the Romanian territory, a turnover exceeding €4
million.

Article 15 - Consolidated Text from the official Gazette No. 875 of December
10, 2003, and Competition Law 21/19961 (Unofficial Translation)

Commentary: This is an example of a threshold test with a two-stage turnover
test that requires a combined worldwide turnover that exceeds a certain level and
each of at least two parties to have significant local revenues.

Weblink:
http://www.competition.ro/pdf/en/121_1996_mod.pdf

South Africa

Thresholds Where Notification Is Not Required
[Notification is not required where]
(a) Either —

(1) The combined annual turnover in, into or from the Republic of the acquiring
firms and the transferred firms is valued below R 200 million; or

(1i1)) The combined assets in the Republic of the acquiring firms and the
transferred firms are valued at less than R 200 million; or

(iii)) The annual turnover in, into or from the Republic of the acquiring firms
plus the assets in the Republic of the transferred firms are valued at less than R
200 million; or
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(iv) The annual turnover in, into or from the Republic of the transferred firms
plus the assets in the Republic of the acquiring firms are valued at less than R
200 million.

AND
(b) Either —

(1) The annual turnover in, into or from the Republic, of the transferred firms is
less than R 30 million; or

(i) The asset value of the transferred firm [in the Republic] is less than R 30
million.

[South Africa draws a distinction between small, intermediate and larger
mergers. Transactions falling below the above thresholds are classified as small
and do not require notification. Transactions exceeding the above thresholds are
classified as intermediate and require notification. Large transactions have more
stringent notification requirements and are subject to an identical jurisdictional
test with the exception of the applicable revenue/asset values, which are
increased from R 200 million and R 30 million to R 3.5 billion and R 100
million respectively.]

Notice 254 of 2001 - Determination of threshold under Competition Act, 1998

Commentary: This is an example of a threshold test that establishes size of
transaction screens for notification requirements. Transactions below a certain
threshold do not need to be notified and receive prior approval from the
competition authority.  Transactions that satisfy the applicable merger
thresholds must be notified. The notification requirements differ depending on
the classification of the merger as an “intermediate” or “large” merger. This
exemplar also includes an example of a local assets test as an alternative to a
local turnover test.

Weblinks:

http://www.compcom.co.za/thelaw/ConsolidatedAct.doc
http://www.compcom.co.za/thelaw/GENERAL %20NOTICE%20254%200{%?2
02001.doc

EXEMPLARS:

DE MINIMIS

Argentina

Exemption

When an operation, although the companies involved exceed the notification
threshold of Pesos $200 million of net sales for activities in Argentina
established by Article 8° of the Law, it is the case that the amount of the
contract AND the value of the assets acquired, absorbed, transferred or
controlled do not each one exceed the amount of Pesos $ 20 million, but only if
it is not the case that: a) in the previous twelve (12) months there has been
operations that in the aggregate exceed the amount of Pesos $ 20 million, or b)
in the previous thirty six (36) months there has been operations that in the
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aggregate exceeds the amount of Pesos $60 million.

In both a) and b) cases, operations must be referred to the same market.
Argentina (from ICN N&P Merger Template)
(legislative text only available in Spanish)

Commentary: This exemplar provides that transactions meeting the
applicable turnover thresholds do not need to be notified where the value of the
transaction and the relevant assets are below a certain threshold, thereby
exempting the need for small transactions to be notified.

Weblink:
http://www.internationalcompetitionnetwork.org/merger_templates/icn_templat
e_form_argentina.pdf

Germany

Exemption

(2) Subsection (1) shall not apply:

1. insofar as an undertaking which is not controlled within the meaning of
Section 36 (2) and had a worldwide turnover of less than €10 million in the last
business year, merges with another undertaking.

Section 35 - Act Against Restraints of Competition

Commentary: The so-called “de minimis” clause provides that transactions in
which one of the two merging parties is a small business do not fall under
German merger control, even if the general thresholds of Section 35 (1) ARC
are met.

Weblink:
http://www.bundeskartellamt.de/wDeutsch/download/pdf/02_GWB_e.PDF

United States

Acquisition of Foreign Assets

(a) The acquisition of assets located outside the United States shall be exempt
from the requirements of the act unless the foreign assets the acquiring person
would hold as a result of the acquisition generated sales in or into the U.S.
exceeding $50 million (as adjusted) during the acquired person's most recent
fiscal year.

(b) Where the foreign assets being acquired exceed the threshold in paragraph
(a) of this section, the acquisition nevertheless shall be exempt where:

(1) Both acquiring and acquired persons are foreign;
(2) The aggregate sales of the acquiring and acquired persons in or into the
United States are less than $110 million (as adjusted) in their respective most

recent fiscal years;

(3) The aggregate total assets of the acquiring and acquired persons located in
the United States...are less than $110 million (as adjusted); and
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(4) The transaction [does not involve an acquisition of voting securities or
assets valued in excess of US$200 million (as adjusted)].

§802.50 Acquisitions of foreign assets. 67 FR 11903, Mar. 18, 2002, as
amended at 70 FR 4995, Jan. 31, 2005

Acquisitions of Voting Securities of a Foreign Issuer

(a) By U.S. persons. (1) The acquisition of voting securities of a foreign issuer
by a U.S. person shall be exempt from the requirements of the act unless the
issuer (including all entities controlled by the issuer) either: holds assets
located in the United States...having an aggregate total value of over $50
million (as adjusted); or made aggregate sales in or into the United States of
over $50 million (as adjusted) in its most recent fiscal year.

(2) If interests in multiple foreign issuers are being acquired from the same
acquired person, the assets located in the United States and sales in or into the
United States of all the issuers must be aggregated to determine whether either
$50 million (as adjusted) limitation is exceeded.

(b) By foreign persons. (1) The acquisition of voting securities of a foreign
issuer by a foreign person shall be exempt from the requirements of the act
unless the acquisition will confer control of the issuer and the issuer (including
all entities controlled by the issuer) either: holds assets located in the United
States ... having an aggregate total value of over $50 million (as adjusted); or
made aggregate sales in or into the United States of over $50 million (as
adjusted) in its most recent fiscal year.

(2) If controlling interests in multiple foreign issuers are being acquired from
the same acquired person, the assets located in the United States and sales in or
into the United States of all the issuers must be aggregated to determine
whether either $50 million (as adjusted) limitation is exceeded.

(c) Where a foreign issuer whose securities are being acquired exceeds the
threshold in paragraph (b)(1) of this section, the acquisition nevertheless shall
be exempt where:

(1) Both acquiring and acquired persons are foreign;

(2) The aggregate sales of the acquiring and acquired persons in or into the
United States are less than $110 million (as adjusted) in their respective most
recent fiscal years;

(3) The aggregate total assets of the acquiring and acquired persons located in
the United States ... are less than $110 million (as adjusted); and

(4) The transaction [does not involve an acquisition of voting securities or
assets valued in excess of US$200 million (as adjusted)].




§802.51 Acquisitions of voting securities of a foreign issuer. 67 FR 11904,
Mar. 18, 2002; 67 FR 13716, Mar. 26, 2002, as amended at 70 FR 4996, Jan.
31, 2005

Commentary: These are examples of exemptions calculated to limit the reach
of applicable merger control legislation where the transaction involves the
acquisition of foreign issuers or foreign assets. Specifically, the examples
provide that a transaction does not need to be notified if there is insufficient
nexus with the local jurisdiction in terms of local sales revenue or assets
acquired.

Weblinks:

http://frwebgate.access.gpo.gov/cgi-bin/get-
cfr.cgi?’TITLE=16&PART=802&SECTION=50& YEAR=1998& TYPE=TEXT
; http://frwebgate.access.gpo.gov/cgi-bin/get
fr.cgi?’TITLE=16&PART=802&SECTION=51&YEAR=1998&TYPE=TEXT

EXEMPLARS: GUIDELINES ON THE CALCULATION OF TURNOVER

Denmark

1. (1) “Turnover” shall mean the net turnover derived from the sale of

2. (1) The turnover of an undertaking concerned shall also comprise the

3. (1) “Associated undertakings” shall mean:

Calculation of Turnover

[Extracts]

Turnover

products and the provision of services falling within the undertakings’
ordinary activities after deduction of value added tax and other taxes
directly related to sales . . .

Group turnover

turnover of associated undertakings . . . An undertaking concerned or
an associated undertaking may also be a central, local or regional
authority, or a municipal partnership. . .

(2) The turnover of an undertaking concerned shall not include the
turnover derived from the sale of products and the provision of
services between the undertaking concerned and its associated
undertakings or between the associated undertakings.

i. Subsidiaries, i.e. undertakings etc. in which an undertaking concerned,
directly or indirectly, has the power to exercise controlling interest
pursuant to section 2 of the Danish Companies Act.

ii. Parent companies, i.e. undertakings etc. which have the power to
exercise controlling interest in an undertaking concerned.
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iii. Other undertakings in which a parent company has the power to

iv.

10.

11.

exercise controlling interest.

Undertakings in which several undertakings etc. as referred to in (1) —
(iii) jointly have the power to exercise controlling interest . . .

Turnover in Denmark

The turnover in Denmark . . . shall comprise the sale of products and
provision of services to customers who are resident in Denmark at the
time when the agreement was made.

Conversion of turnover into DKK
Turnover in foreign currency shall be converted into DKK on the

basis of the average rate of exchange during the preceding accounting
year of the undertaking concerned.

Calculation of turnover in the Competition Act Executive Order No. 895 of

21 September 2000.

Commentary: The guidelines are provided pursuant to the Danish
Competition Act and provide clear definitions of key terms such as
“turnover” and “group turnover”. In addition, guidance is also provided on
currency conversion rates, to assist parties in converting turnover figures into
the local currency.

Weblink:
http://www ks.dk/english/competition/legislation/exec_order_no_895/

European
Union

Notice on Calculation of Turnover

[Extracts]

I.1.1

9.

10.

11.

12.

The concept of turnover

The concept of turnover . . . refers explicitly to “the amounts derived
from the sale of products and the provision of services”. Sale, as a
reflection of the undertaking’s activity, is thus the essential criterion
for calculative turnover, whether for products or the provision of
services. ‘“Amounts derived from sale” generally appear in company
accounts under the heading “sales”.

In the case of products, turnover can be determined without difficulty,
namely by identifying each commercial act involving a transfer of
ownership.

In the case of services, the factors to be taken into account in
calculating turnover are much more complex, since the commercial
act involves a transfer of “value”.

Generally speaking, the method of calculating turnover in the case of
services does not differ from that used in the case of products: the

10




1.2

18.

[.2.1

19.

20.

[.2.2

22.

23.

[.3.2

30.

31.

1.3.4

36.

Commission takes into consideration the total amount of sales...

“NET” TURNOVER

[13

The turnover to be taken into account is “net” turnover, after
deduction of a number of components... The Commission’s aim is to
adjust turnover in such a way as to enable it to decide on the real
economic weight of the undertaking.

The deduction of rebates and taxes

... provides for the “deduction of sales rebates and of value added tax
and other taxes directly related to turnover”. The deductions thus
relate to business components (sales rebates) and tax components
(value added tax and other taxes directly related to turnover).

“Sales rebates” should be taken to mean all rebates or discounts which
are granted by the undertakings during their business negotiations
with their customers and which have a direct influence on the amounts
of sales.

The deduction of “internal” turnover

. states that “the aggregate turnover of an undertaking concerned
shall not include the sale of products or the provision of services
between any of the undertakings...”, i.e. those which have links with
the undertaking concerned (essentially parent companies or
subsidiaries).

The aim is to exclude the proceeds of business dealings within a group
so as to take account of the real economic weight of each entity.
Thus, the “amounts” taken into account by the Merger Regulation
reflect only the transactions which take place between the group of
undertakings on the one hand and third parties on the other . . .

Acquisitions of parts of companies

... provides that “where the concentration consists in the acquisition
of parts, whether or not constituted as legal entities, of one or more
undertakings, only the turnover relating to the parts which are the
subject of the transaction shall be taken into account with regard to the
seller or sellers”.

This provision states that when the acquirer does not purchase an
entire group, but only one, or part, of its businesses, whether or not
constituted as a subsidiary, only the turnover of the part acquired
should be included in the turnover calculation.

Turnover of groups

When an undertaking concerned in a concentration ... belongs to a
group, the turnover of the group as a whole is to be taken into account
in order to determine whether the thresholds are met. The aim is again
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to capture the total volume of the economic resources that are being
combined through the operation.

Commission Notice on calculation of turnover under Council Regulation EEC
No. 4064/89 on a control of concentrations between undertakings (OJ C 66 of
02.03.1998)

Commentary: The guidelines provide:
e a concise description of the “concept of turnover”;

e clear guidance on how to calculate “net turnover”, with details of the
appropriate deductions to be made; and

e Details of how to allocate the buyer’s and seller’s revenues for the
purpose of calculating the relevant turnover.

Weblink:
http://europa.eu.int/comm./competition/mergers/legislation/to406489_en.pdf

Lithuania

Procedure for the Submission and Examination of Notification on
Concentration and of Calculation of Aggregate Turnover

[Extracts]
Section Two
General Rules for the Calculation of Aggregate Turnover
11. The concept of aggregate turnover is understood as the amounts
derived

from the sale of goods (provision of services). Sales, as an indicator
reflecting the activity of an undertaking, are an essential criterion for
calculation of aggregate turnover. In financial statements of the
undertakings registered in the Republic of Lithuania, the amounts
derived from the sales are shown under the heading "Sales and
services" (Profit (loss) account). Respective data of personal
enterprises and partnerships are represented under the heading
"Aggregate turnover (total revenue)" of the Income Declaration.

15. The combined aggregate turnover . . . are understood as the sum of
aggregate turnover of the undertakings subject to concentration.

16.  If a participant of concentration is an undertaking which belongs to
the group of associated undertakings, its aggregate turnover shall be
calculated as the total sum of the aggregate turnover of all the
undertakings belonging to the group of associated undertakings . . .

17.  The aggregate turnover of an undertaking participating in
concentration, which belongs to the group of associated undertakings,
shall be calculated avoiding any double calculation. The calculation
of the aggregate turnover of an undertaking participating in
concentration, which belongs to a group of associated undertakings, is

12
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provided in the explanatory example below:

Example of calculation of aggregate turnover of a group of associated
undertakings

Suppose, an undertaking A participates in concentration. The scheme
presents the entire group of undertakings associated with the undertaking A.
According to the levels of control, the undertakings are presented as follows:
undertaking A participating in concentration; B - undertakings controlled by
the undertaking A and undertakings (B1 and B2) controlled thereby; C -
controlling undertakings and undertaking C1 controlling the latter; D - other
undertakings controlled by undertakings C; E - jointly controlled undertaking
belonging to the group. In this case undertaking A is the one participating in
the concentration and its aggregate turnover shall be calculated including, in
sequence, according to the level of control, the aggregate turnover of all
controlled undertakings: aggregate turnover of three undertakings B,
aggregate turnover of B1 and B2, aggregate turnover of E and aggregate
turnover of controlling undertakings consistently according to the level of
control: aggregate turnover of C and D controlled thereby, aggregate
turnover of C and C1 controlling it. Note that in avoidance of double
calculation the aggregate turnover of undertaking E is included only once.

Section Three
Application of the General Rule of Calculation of Aggregate Turnover in
Certain Cases

18. When undertakings participate in concentration . . . and the acquired
undertaking belongs to the group of associated undertakings, then the
aggregate turnover of the acquired undertaking shall be calculated as
the total sum of aggregate turnover of all undertakings which will
belong to such group of associated undertakings after concentration.
The provision implies that in case, only a certain part of the group of
associated undertakings to which the undertaking being acquired
belongs is concentrated instead of the entire group; only the aggregate
turnover of such part shall be included in the calculation.

19. When undertakings participate in concentration ... and the acquiring
undertaking acquires a part of another undertaking (enterprise) or a
part of the assets of an undertaking, or acquires the right to use a part
of the assets of another undertaking, then the aggregate turnover of the
acquired undertaking shall be calculated in proportion to the part of
the assets acquired . . .

20. When undertakings participate in concentration . . .and the acquiring
undertaking acquires a part of another undertaking (enterprise) or a
part of the assets of another undertaking, or acquires the right to use
on a long-term basis a part of the assets of another undertaking, which
may be considered as an independent economic entity, and to which a
certain turnover in a relevant market is explicitly ascribed, then the
aggregate turnover ascribed to the acquired undertaking shall be
calculated. = The aggregate turnover ascribed to the acquired
undertaking shall be audited or confirmed by the documents of
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21.

mandatory financial statements.

Where foreign undertakings participate in concentration . . . the
aggregate turnover shall be calculated as the sum of turnover derived
on the product markets of the Republic of Lithuania. When
calculating the turnover of foreign undertakings derived on product
markets of the Republic of Lithuania, the following shall be included:

21.1. total amounts derived from sales to undertakings registered in
the Republic of Lithuania;

21.2. total amounts of associated undertakings registered in foreign
States derived from sales to the undertakings registered in the
Republic of Lithuania;

21.3. Aggregate turnover of associated undertakings registered in
the Republic of Lithuania.

Procedure for the submission and examination of notification on

concentration and of calculation of aggregate turnover (Resolution No. 45 of

27 April 2000 of the Competition Council of the Republic of Lithuania (as

amended by 13 January 2005 No.1S-4)) (Non-official translation)

Commentary: These guidelines relate to the merger notification process and
include general rules on the calculation of turnover to assist notifying parties,
with practical examples provided.

Weblink:
http://www.konkuren.It/english/merger/legislation.htm

United
Kingdom
OFT

Note on the Calculation of Turnover

[Extracts] The relevant period

1.7

1.8

1.9

The relevant period used for the purposes of determining turnover . . .
is the business year preceding either: the date the enterprises ceased
to be distinct, in the case of a completed merger; or the date of the
OFT’s decision whether or not to make a reference, in the case of a
proposed merger. . . In practice, the OFT will usually consider the
turnover for the last completed ‘business year’ preceding the date the
enterprises ceased to be distinct (for a completed merger) or the date
of notification (in the case of a proposed merger).

A ‘business year’ for these purposes is any period of more than six
months for which accounts have been or will be prepared. In general,
this will, of course, be a 12-month period. Where (perhaps because
the enterprise has been newly formed) there is a period for which there
is no preceding business year then the applicable turnover is the
turnover for that shorter period.

If the preceding business year is not a period of 12 months, then
turnover . . . is arrived at by adjusting the applicable turnover received
in that period by the same proportion as 12 months bears to that

14
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period. Thus, if the preceding business year for an enterprise ceasing
to be distinct is a 9 month period during which the applicable turnover
was £54 million, then turnover for this purpose (i.e., for determining
whether the jurisdictional threshold is met) would be £72 million (£54
million + 9 x 12).

Applicable turnover

1.11  The applicable turnover of an enterprise is the turnover of the
enterprise arising during the previous business year. It comprises the
amounts derived from the sale of products and the provision of
services which it makes in the ordinary course of its business activities
to customers (businesses or consumers) in the UK, net of any sales
rebate, value added tax and other taxes directly related to that
turnover. The calculation of turnover for these purposes should be
interpreted in accordance with accounting principles and practices that
are generally accepted in the UK...

1.16  For example [of applicable turnover]:

(1) Company A acquires Company B and also its subsidiaries B1
and B2: B and B1 and B2 are enterprises of interconnected
bodies corporate which are treated as being under common
control and their turnover is taken together in arriving at the
applicable turnover of the enterprises ceasing to be distinct.

(i1) Company A acquires Company C which also has a significant
shareholding — conferring at least material influence — in
Company D. The turnover of Company C and Company D is
taken together in determining the applicable turnover.

(iii))  Partnerships A, B and C act together to secure control of
Partnership D and form Partnership E. Partnerships A, B and
C are associated persons and their turnover is added together.
To determine the applicable turnover, the higher of the two
turnover figures (that is, of A, B and C together or of D) is
deducted from the combined turnover figure (of A, B, C and
D).

Guidance note on the calculation of turnover for the purposes of Part 3 of the
Enterprise Act 2002, July 2003.

Commentary: As well as providing short and concise guidance on the
“period” for the calculation of the turnover and the interpretation of
“applicable turnover”, the guidelines also provide useful practical examples
to explain some of the more difficult concepts contained within the relevant
merger laws.

Weblink:
http://www.oft.gov.uk/NR/rdonlyres/61 14 AE81-0A3A-48C7-81F6-
C6CF7A4E25FB/0/turnover.pdf
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Chapter Two
Timing of Notification

The Recommended Practices provide clear guidance on when parties should notify the
competition agency of the proposed transaction.

1.

Parties should be permitted to notify transactions without undue delay. To avoid
the filing of merely speculative transactions, parties may reasonably be required to
submit some appropriate indicia that they intend to proceed with the transaction as
a precondition to filing a merger notification. Such indicia may include: a letter of
intent, a public announcement of the intention to make a tender offer, or a
certification of a good faith intention to consummate the transaction. (RP III(A)
comment 1)

Jurisdictions that prohibit closing until there has been an opportunity for the
competition agency to review the transaction (“suspensive jurisdictions”) should
not impose a deadline upon the parties to file notification within a specified time
after reaching an agreement. In suspensive jurisdictions, parties will have an
incentive to file promptly after reaching an agreement because they know they
will be unable to close their transaction until it has been reviewed. (RP III(B))

Jurisdictions that require notification but do not prohibit the parties from closing
pending competition agency review (‘“non-suspensive” jurisdictions) have a
legitimate basis for requiring a filing within a time-frame that will permit the
competition agency to conduct a timely review. Where notification is required
within a specified period following a triggering event, such period should be
sufficient for the parties to prepare the submissions, and it should be clearly
defined so as to permit the parties to determine the timing of their notification
obligation in a definitive manner. (RP III(C) comment 1)

EXEMPLARS: APPROPRIATE INDICIA FOR DETERMINING TIMING OF
NOTIFICATION REQUIREMENTS

Austria Requirements for Notification

A transaction can be notified even if the parties have not signed an
agreement yet. The notification of a mere concentration plan
(embracing the exact structure of the envisaged transaction) is sufficient
provided that the parties thereto prove their sincere intent to effect the
concentration in the near future.

Austrian ICN N&P Merger Template
Weblink:

http://www.bwb.gv.at/NR/rdonlyres/6758EF47-2DA5-4DF9-8433-
D269DBESA788/0/MergerAustriatemplateICN.pdf
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Czech
Republic

Requirements for Initiation of Proceedings

1. Concentration approval proceedings shall be initiated on the
basis of a notification.

2. In cases within the meaning of Article 12(1) and (5) [two party
notifiable transactions], a concentration notification shall be
filed jointly by the parties to the concentration, who intend to
realise a concentration by the transformation or acquire control
over a joint venture; in cases within the meaning of Article 12(2)
and (3) [one party notifiable transaction], the undertaking which
intend to realise a concentration by the acquisition of an
enterprise or a substantial part thereof on the basis of a contract,
or who is to acquire the possibility to control directly or
indirectly another enterprise shall be obliged to file a
concentration notification.

3. The concentration notification: may be filed also prior to
conclusion of the agreement establishing the concentration or
prior to acquisition of control over another undertaking in any
other way; shall contain substantiation, documents certifying the
facts decisive for the concentration and the requisites set out by
the implementing legal regulation (Article 26).

Consolidated Act on the Protection of Competition Act No.
143/2001 Coll. of 4 April 2001 on the Protection of Competition
and on Amendment to Certain Acts as amended by Act No.
340/2004 Coll. of 4 May 2004, Act No. 484/2004 Coll. of 5 August
2004, Act No. 127/2005 Coll. of 22 February 2005, and Act No.
361/2005 Coll. of 19 August 2005. Requisites of the Notification
are laid down in Decree No. 368/2001 Coll. Stipulating details
relating to the notification of a concentration of undertakings as
amended by Decree No. 427/2005 Coll. of 27 September 2005.

Weblink:
http://www.compet.cz/English/ICN.htm

European
Union

Prior Notification of Concentrations and Pre-notification Referral
at the Request of the Notifying Parties

1. Concentrations with a Community dimension defined in this
Regulation shall be notified to the Commission prior to their
implementation and following the conclusion of the agreement, the
announcement of the public bid, or the acquisition of a controlling
interest.

Notification may also be made where the undertakings concerned
demonstrate to the Commission a good faith intention to conclude an
agreement or, in the case of a public bid, where they have publicly
announced an intention to make such a bid, provided that the intended
agreement or bid would result in a concentration with a Community
dimension.

EC Merger Regulation, Article 4(1)
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Weblink:
http://europa.eu.int/comm/competition/mergers/legislation/index_new.h
tml

France

Timing of Notification

The concentration must be notified to the Minister for Economic Affairs
before its completion. This notification shall occur provided that the
party or the parties to the transaction is or are able to submit a project
which is sufficiently finalised to enable the instruction of the file, in
particular when they have signed an agreement in principle, a letter of
intent or as soon as they have announced a public offer. Referral by the
Commission of the European Communities shall be valid as
notification.

French Commercial Code Article L. 430-3, {1 (unofficial translation)

Weblink:
http://alize.finances.gouv.fr/concentration/titre3uk.htm

Mexico

Timing of Notification

The notification of the concentrations referred to under the terms of
Article 20 of the Law must be made before any of the following
possible events take place:

1. The legal act is completed in accordance with the applicable
legislation or, should it be the case, the condition precedent is
fulfilled to which this act is subject;

2. Control is acquired de facto or de jure, or exercised directly or
indirectly over an other economic agent; or before assets,
participation in trusts, partners’ capital contributions or shares of
another economic agent are acquired de facto or de jure;

3. A merger agreement is signed between the economic agents
involved, or

4. In the case of a succession of acts, before executing that which,
when completed, would result in the exceeding of the amounts
laid down in the said Article.

In the case of concentrations resulting from legal acts carried out in
other countries, these must be notified before they have legal or
material effects on Mexican national territory.

Art. 17, Mexican Code of Regulations (unofficial translation)

Weblink:
http://www.cfc.gob.mx/cfc991/Concentrations.asp
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EXEMPLARS:

DEADLINES FOR NOTIFICATION

Belgium

Deadlines for Notification

Mergers must be notified to the Competition Council within one month of the
conclusion of the agreement, the publication of the purchase or exchange
offer, or the acquisition of a controlling share. The one-month period begins
with whichever of these events occurs first.

The parties may also notify the Council of a draft agreement provided that
they explicitly declare that they intend to conclude an agreement that does not
significantly differ from the draft notified with regard to all relevant items of
competition law.

Belgian Act on the protection of economic competition, 1 July 1999
Art. 12 § 1 (unofficial translation)
Weblink:
http://mineco.fgov.be/organization_market/competition/competition_en_001.h
tm

Jordan

Deadlines for Notification

Enterprises wishing to carry out economic concentration operations which fall
within the ambit of paragraph (B) of Article 9 of this Law shall submit a
petition in this regard to the Directorate, on the form adopted by the Ministry,
within thirty days after having reached a draft agreement or an agreement on
the economic concentration activity.

The Competition Law No. 33 of the year 2004, Art. 10(A)
Weblink:
http://www.internationalcompetitionnetwork.org/mergerjordanlaw.pdf
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Chapter Three
Review Periods

The Recommended Practices advise that merger reviews should be completed within a
reasonable period of time and should be subject to determinable time frames.

1.

The Recommended Practice relating to merger review periods recognizes that
competition agencies need to have sufficient time to properly review notified
transactions, in particular in cases presenting complex legal and economic issues.
The RP also recognizes that merging parties typically delay closing until the
completion of the merger review process and that delays in the expiry of waiting
periods or receipt of clearances can have adverse effects on the transaction or the
parties, and may defer the realization of any efficiencies arising from the
transaction. (RP IV(A), Comment 1). Accordingly, merger reviews should be
concluded within a reasonable time frame. Reasonable review periods should take
into account, inter alia, the complexity of the transaction and possible competition
issues, the availability and difficulty of obtaining information, and the timeliness
of responses by the merging parties to information requests (RP IV(A), Comment
1).

In order to facilitate international convergence, initial waiting periods should
expire in six weeks or less, and extended reviews, where necessary, should be
completed or be capable of completion within six months or less, in each case
from the time of the initial notification (RP IV(C), comment 2; RP IV(D),
comment 2). Reasonable time frames, e.g., the six week/six month recommended
time frames, should be utilized regardless of whether or not a jurisdiction requires
suspension of closing pending the completion of the review period (RP IV(C),
comment 2; RP IV(D), comment 2). For this reason, the exemplars below do not
distinguish between review periods for suspensive and non-suspensive regimes.

Merger review systems should incorporate procedures that provide for expedited
review and clearance of notified transactions that do not raise material competitive
concerns. The vast majority of notified transactions do not raise material
competitive concerns. Therefore, merger review systems should permit such
transactions to proceed expeditiously, with minimal delay and disruption. (RP IV
(B), Comment 1). Many jurisdictions provide for an expedited review procedure
by conducting a preliminary review within an abbreviated initial review period.
Only those transactions that appear to raise concerns are then subject to a
subsequent extended review periods (RP IV (B), Comment 1). Agencies should
have the authority grant early termination once they determine that a transaction
does not raise material competitive concerns. (RP IV (C) Comment 5).

Jurisdictions should adopt appropriately tailored procedures to accommodate
particular circumstances associated with non-consensual transactions and sales in
bankruptcy. Notification procedures designed primarily to cover negotiated
transactions may be ill-suited for non-consensual transactions such as public bids
and tender offers. In such transactions, the acquired firm may be apathetic or even
hostile to the proposed transaction and correspondingly disinclined to cooperate in
any applicable notification and review process. Jurisdictions have adopted the
following measures designed to address specific issues raised by non-consensual
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transactions: shortened review periods, (@here applicablewaiting periods);
permitting the applicable initial resiv period to commence upon filing by the
acquiring party only (wherélings by both the acquing and acquired parties are
normally required); discretionary waivers iaformation requirements relating to
the target company in hostile sitwats; and/or discretionary derogations
permitting the implementation of the bid during the review period, provided that
the acquiring person does not exercisangptights or does so only to maintain
the full value of the shares. (RP IV (E) CommentJlisdictions should also
consider adopting procedures for accekstateview of transactions involving
sales of companies in financial distress which are subject to court supervised
processesg., bankruptcy or similar restruciag). (RP IV (E) Comment 2).

EXEMPLARS: REASONABLE REVIEW PE RIODS SUBJECT TO SPECIFIC AND
DETERMINABLE TIME FRAMES

The exemplars below provide for varyingdé¢s of complexity in fashioning a set
of review periods, however each incorgias reasonable revieperiods that are
specific and determinable as to timing.

European
Union

Time limits for initiating proceedings and for decisions

1. Without prejudice to Article 6(4), theecisions referred to in Article 6(1)
shall be taken within 25 working dags most. That period shall begin on the
working day following that of the receipf a notification or, if the information
to be supplied with the notification iscomplete, on the working day following
that of the receipt ahe complete information.
That period shall be increased 3 working days where the Commissipn
receives a request from a Member &tat accordance with Article 9(2)or
where, the undertakings concerned offemmitments pursuant to Article 6(R)
with a view to

rendering the concentration contipe with the common market.

2. Decisions pursuant to Article 8(1) (&) concerning notiéd concentrations
shall be taken as soon iasppears that the seriodsubts referred tm Article
6(1)(c) have been removed, particularly as a result of modifications made |by the
undertakings concerned, and at the latest by the time limit laid down in

paragraph 3.

3. Without prejudice to Article 8(7), destbns pursuant to Article 8(1) to (B)
concerning notified concentrations shall be taken within not more than 90
working days of the date on which tpeoceedings are indted. That period
shall be increased to 105 working dayisere the undertakings concerned offer

commitments pursuant to Article 8(2), second subparagraph, with a view to
rendering the concentration compatible with the common market, unlesg these
commitments have been offered less thamworking days after the initiation of
proceedings.

The periods set by the first subpargdrashall likewise be extended if the
notifying parties make a request to tledtect not later than 15 working days
after the initiation of prceedings pursuant to Article 6(1)(c). The notifying
parties may make only one such requésgtewise, at any time following th

D
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initiation of proceedings, the periodet by the first subparagraph may
extended by the Commission with theregment of the notifying parties. Ti
total duration of any extension or extensions effected pursuant tg
subparagraph shall not exceed 20 working days.

4. The periods set by paragraphsrd 8 shall exceptioig be suspende
where, owing to circumstances for wihione of the undertakings involved
the concentration is responsible, then@@aission has had to request informat
by decision pursuant to Article 11 do order an inspection by decisi
pursuant to Article 13.

The first subparagraph shallso apply to the period referred to in Arti¢

9(4)(b).

5. Where the Court of Justice givesudgment which annuls the whole or p
of a Commission decision which is subjecatome limit set by this Article, th
concentration shall be re-examined bg thommission with a view to adoptir
a decision pursuant to Article 6(1). Thencentration shalbe re-examined ir
the light of current market conditions.

The notifying parties shall submit a new notification or supplement the ori
notification, without delaywhere the original notifiation becomes incomple
by reason of intervening changes in market conditions or in the inform
provided.

Where there are no such changes, theigzashall certifythis fact without
delay.

The periods laid down in paragraph Bklstart on the working day followin
that of the receipt of completéenformation in a new notification,
supplemented notification, a certification within the meaning of the thi
subparagraph.

The second and third subparagraphs shadi apply in the cases referred to
Article 6(4) and Article 8(7).

6. Where the Commission has not taken a decision in accordance with
6(1)(b), (c), 8(1), (2) or (3) within thtime limits set inparagraphs 1 and
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respectively, the concentration shdle deemed to have been declared

compatible with the common market, without prejudice to Article 9.
EC Merger Regulation — Article 1

Weblink:
http://www.europa.eu.int/eur-
lex/pri/en/oj/dat/2004/I_024/| _02420040129en00010022.pdf

0

France

ReviewPeriods

I. The Minister of the Economy shall ddei on the concentration within fiy
weeks from the date of receptiohthe complete notification.

e
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II. The parties to the concentration maymmit themselves to taking measures

aimed in particular at remedying, if digable, the anti-competitive effects pf
the concentration either on the occasiothef notification or at any time befofe

the expiration of the five-week period frattme date of receipt of the comple

te

notification, as long as the decisi@et forth by | has not been delivered.
If the Minister receives commitments reathan two weeks after the complete

notification of the concerdtion, the periodndicated in | shll expire three

weeks after the date of receipt okedle undertakings by the Minister of the

Economy.
[ll. The Minister of the Economy may:

either find, in a reasoned decision, tttat concentration notified thereto

does not fall within the scopeftleed by Articles L.430-1 and L.430-2;
or authorise the concentrationpossibly by subordinating th

authorisation, in a reasoned decisitmthe actual implementation of the

commitments made by the parties.

However, if the Minister considers thiiile concentration is likely to adversely

affect competition and that the commitrtemade are not sufficient to remedy

this, he shall refer the matter toetilCouncil on Competition for an opinion

IV.- If the Minister does not takeng of the three decisions specified by

within the period indicated in Ipossibly extended pursuant to Il, the

concentration shall be deemed to have been authorised.
French Commercial Code Article L430

If a concentration is referred to ti@®uncil on Competition, pursuant to Il of

)

Article L.430-5, this shall examine whether the concentration is likely to

adversely affect competition, particulally creating or reinforcing a dominant

position or by creating or reinforty a purchasing power which plag
suppliers in a situation of economdependence. The ddncil shall asses
whether the concentration makes a sigfit contribution to economic progre
to compensate for the adverse effech competition. Th€ouncil shall take

account of the competitiveness of the uralarngs in question with regard o
international competition,.
The procedure applying to this cortstibn of the Council on Competition sha

be that specified by the second parpgraf Article L.463-2and in Articles
L.463-4, L.463-6 and L.463-7. Howevethe notifying parties and th
government commissioner must produtbeir observations in reply to th
notification of the report within three weeks.

Before ruling, the Council may hear third parties in the absence of the not
parties. The works councitsf the undertakings partp the concentration sha

es
S
SS

ifying
Il

be heard at their request by the Couircéccordance with the same conditiops.

The Council shall submit its opinion the Minister of the Economy withi
three
months.

The Minister of the Economy shalinmediately forward this opinion to th
notifying parties.
French Commercial Code Article L430

I. When the Council on Competition has been referred to, the concent

23
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shall be decided on within four weeks from the submission of the Cou
opinion to the Minister of the Economy.

[I. After having read the Council ddompetition's opinion, the parties may
propose undertakings likely to remedy the anti-competitive effects of the
concentration before the end of auf-week period from the date of
submission of the opinion to the nster, unless the concentration has
already been decided on as specified by I.

If the undertakingsre sent to the minister mothan one week after the
date of submission of the opinion to tinénister, the period referred to in |
shall expire three weeks after the dateeceipt of these undertakings by
the minister.

[ll. The Minister of the Economy ral, if applicable, the minister
responsible for the economic sectooncerned may, in a reasoned
decision:
either prohibit the concentration and order the parties, if applicable
to adopt any measures likely toestablish sufficient competition;
or authorise the concentration bydering the parties to adopt any
measures likely to ensure sefint competition or obliging them
to observe requirements likely toseme a sufficient contribution to
economic and social progress to compensate for the adverse effeg
on competition.

The orders and requirements specifigdthe above two paragraphs shall
be imposed whatever the contracta@uses which may be concluded by
the parties.

The draft decision shall ent to the interested parties which shall have a
period for presenting their observations.

IV. If the Minister of the Economyral the minister responsible for the
economic sector concerned do notemd to take eidgr of the two
decisions specified by Ill, the Minister of the Economy shall authorise the
concentration in a reasoned d#on. The authorisation may be
subordinated to the actual implemdita of the undertakings made by the
notifying parties.

V. If none of the three decisionsesgified by Il and IV has been taken
within the period indicated in Ipossibly extended pursuant to Il, the
concentration shall be deemed to have been authorised.

French Commercial Code Article L430

Weblink:
http://195.83.177.9/code/lisghtmlI?lang=uk&c=32&r=3097
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Germany

ReviewPeriods

(1) The Federal Cartel Office shall nptohibit a concentration notified to
unless it informs the notifying undertakinggthin a periodof one month fron

receipt of the complete notification thiathas initiated an examination of the

concentration (main examination proceedings). The main examir
proceedings should be initiated if a het examination of the concentration
necessary.

(2) In the main examination proceedirthe Federal Cartel Office shall decide

by way of a decision whether the concetira is prohibited or cleared. If th
decision is not issued within a periad four months from receipt of th

it

ation
is

complete notification, the concentratiordisemed to be cleared. This shall hot

apply if:

1. the notifying undertakings have ceméed to an extension of the time

limit,
2. the Federal Cartel Office has refrad from issuing the notice pursug
to subsection (1) or from prohility the concentration because
incorrect particulars or becauseinfiormation pursuant to Section 39,
3. or Section 50 not having been prowvidi& time; contrary to Section 3
sentence 2 no. 6, a person authorised to accept service in Germar
longer named.
(3) The clearance may be granted subjeatonditions and obligations. The
shall not aim at subjectinthe conduct of the partjating undertakings to
continued control. Section 12 (8ntence 1 nos. 2 and 3 shall apply.
(4) Prior to a prohibition, the supreme@ authorities invhose territory the
participating undertakingshave their registered ae shall be given a
opportunity to comment.
(5) In the cases of Section 39 (4) sse 1, the time limits referred to
subsections (1) and (2) sentence 2 ghedjin to run upon receipt of the refer
decision by the Federal Cartel Office.
(6) If the clearance by the Federal Cafidlice is reversed in whole or in p3
by a final and binding ruling, the time limit referred to in subsection
sentence 2 shall begin to run anewhattime at which the ruling becomes fir
and binding.

Act Against Restraints of Competition — Section
Weblink:
http://www.bundeskartellamt.de/wDesch/download/pdf/02_GWB_e.PDF

ANt
of

9
y is no

Sse
a

=)

in

ral

rt
(2

nal

40

25


http://www.bundeskartellamt.de/wDeutsch/download/pdf/02_GWB_e.PDF

Malta

Review Periods

1% phase — 6 weeks but shall be increase® months if aér notification and
not later than the end of thé"Bveek the undertakings concerned sub
commitments. Also after end of th& &eek the undertakings concerned n
request suspension of periods forpariod of 3 weeks to discuss a n
commitment proposed but would be grané&dhe discretion othe Director of
the Office for Fair Competition. Under the simplified procedure duratiori'¢
phase is 4 weeks instead of 6 weeks.

2" phase — 4 months but suspensionaqueriod of up to one month may
requested by the undertakings concerned when they submit commitmer
request will be generally acceded tdut concentration is suspended o
during the ¥ phase.

Malta ICN N&P Merger Templats

Weblink:
http://www.internationalcompetitionnetwioorg/merger_templates/icn_templ
e_form_malta.pdf

Mexico

ReviewPeriods

The Commission is requiretb provide an answer (resolution) within

calendar days upon a fully integratednigi A filing is fully integrated once the

parties submit all requested information.

The Commission can request informationf@tws: within 5 working days t¢
request “basic data” after the submissi“additional data” within 20 calend:

days either after the filing or after tharties have handed in the “basic data’.

the data submitted from the beginningc@mplete, then there is no need
request either basic or additional information.

In complex cases the Commission may extend twice the deadline up
calendar days each. If the Commissiomaens silent, it is understood that t
transactions has been legally approved.
For the purposes of the article abpthe following shall apply:
I. The notice shall be made writing and shall be attached
the draft of the legal act in gst®n, and shall include the nam
or corporate names of the corresponding economic agent
financial statements of the last fiscal year, their market shar
all other data that revealse intended transaction;

II. The Commission may request additional data or docum
within the twenty calendar ga beginning on the day th
notification is received. The interested parties submit

information before the Commissi within fifteen calendar days.

The period may be extended when duly justified;
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Weblink:

resolution. It shall be understood that the Commission hd
objections if this period of timgoes by and the Commission |
not issued a resolution;

IV. Under the responsibility of the President of the Commiss
he may extend the term estabésgl under Sections Il and 11l fg
up to sixty additional calendar days, in exception
complicated cases;

V. The resolution of the Comission must be duly founded ar
motivated; and

VI. A favourable resolution shall ndias the realization of othé
monopolistic practices forbidden biyis Law, and therefore dog
not relief the correspondingeconomic agents from oth
responsibilities.

Article 21 Federal Econoimn Competition Law, 1992

http://lwww.cfc.gob.mx/cfc99i/concentrations.asp
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Netherlands

ReviewPeriods

Section 34
The implementation of a concentration before the Board has been notif

ied of

the intention to do sond a subsequent period of four weeks has passged is

prohibited.

Section 37
1. Within four weeks of the receipt afnotification, the Board shall giv
notice as to whether a licence is reqd for the concentration to whig
the notification relates.

2. The Board may determine that a licens required for a concentration

if he has reason to assume that a dominant position that appre

restricts competition on the Dutch marketa part thereof could arise pr

be strengthened as a result of the said concentration.

3. If subsection (1) is not applied withfour weeks, no licence shall be

required for the concentration. Therne referred to in the previou
sentence, shall commence on the first day following receipt of

notification, providd this is not Saturday,uday or a public holiday, in

accordance with the General Extension of Time-Limits7Act.

e

ciably

S
the

4. Pursuant to the Board's notice that a licence is not required for the
concentration, the prohibition of semti 34 shall cease to apply in respect

of the said concentration.

5. The notice of the Board, as referr®o in subsection (1), shall be

announced in the Netherlands Government Gazette.

Act of 22 May 1997, Providing New Rules for Economic Competition

(Competition Act)

Weblink:
http://www.nmanet.nl/Images/14 26063 tcm16-24409.pdf

United States

Running of Time

(a) Beginning of waiting period. The wiag period required by the act shg
begin on the date of receipt of the nigation required by # act, in the manne
provided by these rules (or, if suchotification is not completed, th
notification to the extent completed aadtatement of the reasons for such
compliance in accordance with 8803.3) from:

(1) In the case of acquisitions to which 8801.30 applies [see entry for §
under tender offers, below], the acquiring person;

(2) In the case of the formation ofcarporation covered by Sec. 801.40 or
unincorporated entity covered by S@&01.50, all personsoatributing to the
formation of the joint venture or otheorporation that are required by the
and these rules to file notification;

(3) In the case of all other acquisitions, all persons required by the act ant
rules to file notification.

all
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(b) Expiration of waiting period. (1) Subjettt paragraph (b)(3) of this sectig
for purposes of Section 7A(b)(1)(B), theaiting period shia expire at 11:59
p.m. Eastern Time on the Bor in the case of a cash tender offer or of
acquisition covered by 1U.S.C. 363(b), [bankruptcyransaction] the 1%

calendar day (or if 8802.23 applies, such other day as that section may p
following the beginning of the waitingeriod as determined under paragrz
(a) of this section, unless exteddpursuant to Section 7A(e) and 8803
[second requests], or Section 7A(g)(2) uotess terminated pursuant to Sect
7A(b)(2) and 8803.11 [providing for earigrmination of waiting period].

(2) Unless further extended pursuant to Section 7A(g)(2), or termi
pursuant to Section 7A(b)(2) and 8803.11, any waiting period which has
extended pursuant to Section 7A(e)é)d §803.20 shall, subject to paragrs
(b)(3) of this section, expirat 11:59 p.m. Eastern Time—

(i) On the 38 (or, in the case of a cash tendéer or of anacquisition covereg
by 11 U.S.C. 363(b), the Tpday following the date of receipt of all additior
information or documentary material requested from all persons to whom
requests have been directémt, if a request is nofully complied with, the
information and documentary material submitted and a statement of the r
for such non-compliance in accordance with 8803.3), by the Federal
Commission or Assistant Attorney Geak whichever requested addition
information or documentary material, thie office designated in paragraph
of this section, or

(ii) As provided in paragraph (b)(1) dfis section, whichever is later.

(3) If any waiting periodvould expire on a SaturgaSunday, or legal publi
holiday (as defined in 5 8.C. 6103(a)) the waiting period shall be extende
11:59 p.m. Eastern Time of thext regular business day.

(c)(1) Date of receipt and means ofidery. For purposes of this section, t
date of receipt shall beahdate on which delivery isffected to the designate
offices (Premerger Notification Offic&oom 303, Federal Trade Commissi
600 Pennsylvania Avenue, NW, Wastiion, DC 20580, and Director
Operations and Merger Enforcement tifmst Division, Department of Justic
[Robert F. Kennedy Main Justice dg)., 950 Pennsylvania Ave, NW, RogQ
#3335, Washington, DC 20530]) during normal business hours. De
effected after 5:00 p.m. Eastern Timeanegular business day, or at any ti
on any day other than a regular businggg, shall be deemed effected on
next following regular business day. Deliy should be effectedirectly to the
designated offices, either Ihand or by certified or regfiered mail. If delivery
of all required filings to all offices guired to receive such filings is n
effected on the same datee tate of receipt shall libe latest of the dates ¢
which delivery is effected.

Example: In an acquisition other thartender offer, assume that requests
additional information are issued tothdhe acquiring and acquired persons|
the 28" day of the waiting period. One person submits the additi
information on the 38day, while the othreresponds on the #4day. Under this
section, the waiting period expires thirty days following the last receij
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additional information, thais, it expires on the #4day (unless that day is|a
Saturday, Sunday or legal public holiday).

(2) Deficient filings. If notification ora response to a request for additional
information or documentary materiadaeived by the Commission or Assistant
Attorney General does not comply with these rules, the Commission or the
Assistant Attorney General shall promptly notify the person filing such
notification or response of éhdeficiencies in such filg, and the date of receipt
shall be the date on which a filing which complies with these rules is receiyved.

16 C.F.R. 8803.10. 43 FR 33548, July 31, 1978; 43 FR 36054, Aug. 15,/1978,
as amended at 52 FR 7083, Mar. 6, 1987; 66 FR 8696, Feb. 1, 2001; 70 FR
11514, Mar. 8, 2005
Weblink:
http://ecfr.gpoaccess.gfkgi/t/text/text-
idx?c=ecfr&sid=d28315c24b6b4ea01478al5a8f87b&rgn=div5&view=text
&node=16:1.0.1.8.77&idno=16#16:1.0.1.8.77.0.46.10

EXEMPLARS: MERGER REVIEW SYSTEMS THAT INCORPORATE
PROCEDURES FOR EXPEDITED REVIEW AND CLEARANCE FOR
TRANSACTIONS THAT DO NOT RAISE MATERIAL COMPETITIVE CONCERNS

The exemplars below set out two different ways of explicitly providing for
expedited treatment of non-problematiases. In the Belgian "simplified
procedure”, expedited treatment may bevedid where at least one of a series of
tests is fulfilled, each test attempting measure whether the transaction is
unlikely to raise competitive concerns. In the U.S. "early termination” example,
the cited regulation describes the procediar attaining early termination of the
waiting period which is dependent primariypon the U.S. agencies deciding to
take no action. It is worth noting that in Germany, expedited clearance is
frequently achieved in non-problematoases. The one-month initial review
period is often shortened by days oeeks in such cases, however there is no
specific legislation in ret#on to this procedure.

Belgium

ExpeditedReview

The simplified procedure appliesttoe following concentrations:

1. two or more undertakings acquirarjpcontrol of a joint venture,
provided that the joint venturbas no, or negligle, actual or
foreseen activities in Belgm. Such cases occur where:

a. the turnover of the joint ventarand/or the turnover of the
contributed activities is lessah EUR 15 million in Belgium;
and

b. the total value of assets transferred to the joint venture is less
than EUR 15 million in Belgium;

2. two or more undertakings merger one or more undertakings
acquire sole or jointontrol of another undtaking, provided that
none of the parties to the contration are engaged in business
activities in the same product and geographical market, or in a
product market which is upstm@aor downstream of a product

30


http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=d28315c24b6b4ea01478a25ecaa8f87b&rgn=div5&view=text&node=16:1.0.1.8.77&idno=16#16:1.0.1.8.77.0.46.10
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=d28315c24b6b4ea01478a25ecaa8f87b&rgn=div5&view=text&node=16:1.0.1.8.77&idno=16#16:1.0.1.8.77.0.46.10
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=d28315c24b6b4ea01478a25ecaa8f87b&rgn=div5&view=text&node=16:1.0.1.8.77&idno=16#16:1.0.1.8.77.0.46.10

market in which any other party tbe concentration is engaged;
3. two or more undertakings merger one or more undertakings
acquire sole or joint controf another undertaking and:

a. two or more of the parties to the concentration are engageq
business activities in the ma& product and geographical
market (horizontal relationshippyovided that their combined
market share is less than 25 %; or

b. one or more of the parties to the concentration are engaged
business activities in a produetarket which is upstream or
downstream of a product markiet which any other party to
the concentration is engaged feal relationships), provided
that their combined market shares is less than 25%;

4. the notifying parties are active @nso-called "small markets", to
the exclusion ofinter alia "emerging markets" and "innovative
markets"

in

The Competition Council will strive toka a decision within a shortened time

period. It is the objective to take adil#on within 25 daysfter notification.

Unofficial English translation of eésacted text from Joint notice of the
Competition Council and the "Corps deapporteurs” regarding a simplified

n

procedure for the treatmeoift certain concentration

Weblink:
http://mineco.fgov.be/organizatiomarket/competition/nome_en.htm

United States

Terminatian of Waiting Period

(a) Except as provided in paragraphdtthis sectionno waiting period shall
be terminated pursuant to section 7A(b)(2) unless—

(1) All notifications required to beléd with respect tthe acquisition by the
act and these rules (or sfich notification is not copleted, the notification to

the extent completed and a statement of the reasons for such non-compliance

in accordance with 8803.3) have been received,

(2) It has been determined that no additional information or documentary
material pursuant to section 7A(e)da@803.20 will be requested, or, if such
additional information or documentary miadéé has been regsted, it (or, if a
request is not fully complied with, theformation and documentary material
submitted and a statement of the reasons for such non-compliance in
accordance with 8803.3) has been received, and

(3) The Federal Trade Commission and the Assistant Attorney General have

concluded that neither imds to take any further action within the waiting
period.

(b) Any request for additional information or documentary material pursuant to

section 7A(e) and 8803.20 dheonstitute a denial cdll pending requests for
termination of the waiting period.

(c)The Federal Trade Commission andAlssistant Attorney General may in
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their discretion terminate a waitingrp®l upon the written request of any
person filing notification grnotwithstanding paragragh) of this section, sua
sponte. A request for termination oéttvaiting period sHiebe sent to the
offices designated in §803.10(c). Teration shall be effective upon notice t
any requesting person by telephone, aruh swtice shall be given as soon a
possible. Such notice shall also lafirmed in writing to each person which
has filed notification, andotice thereof shall be published in the Federal
Register in accordance with sectiofi(b)(2). The Federal Trade Commission
and the Assistant Attorney Genera@may use other means to make the
termination public, prior to publication the Federal Register in a manner that
will make the information equally acgsible to all members of the public.
16 CFR 8803.11. 43 FR 33548, July 31, 1978, as amended at 54 FR 21427,
May 18, 1989

0 O

Weblink:

http://ecfr.gpoaccess.gtgi/t/text/text-
idx?c=ecfr&sid=d28315c24b6b4ea01478a28a8f87b&rgn=divb&view=text
&node=16:1.0.1.8.77&idno=16

EXEMPLARS: PUBLIC BIDS AND BANKRUPTCY

The exemplars below provide for specific rules in relation to pubic bids
(Netherlands, EC and U.S.), bankruptcyafice) and other situations that may
merit early closing pending completion thfe review (Netherlands, EU). In
some cases, in practice it has been fainatl even jurisdictions with statutory
power to allow parties to derogate from the obligation to suspend closing
pending clearance, have sped up themabrreview process rather than go
through the specialised derogation pracesThis is may be due to the
complexity or time involved in dhining a derogation from the normal
procedure, which in some cases maygbeater than that involved in simply
speeding up the normal assessment process.

European
Commission

Public Bids

2. Paragraph 1 shall not prevent the impletagon of a public bid or of a serigs
of transactions in securities incladi those convertible ia other securities
admitted to trading on a market such as a stock exchange, by which ¢ontrol
within the meaning of Article 3 is acqad from various sellers, provided that:
(a) the concentration is notified tcetiCommission pursuant to Article 4 withqut
delay; and (b) the acquirer does not exsrdihe voting rights attached to the
securities in question or does so only to maintain the full value of its
investments based on a derogation grdrby the Commission under paragraph
3.

European Commission MergRegulation Article 7(2

3. The Commission may, on request, granderogation from the obligations
imposed in paragraphs 1 or 2. Thejuest to grant a derogation must |be
reasoned. In deciding on the requése Commission shatbke into accoun

inter alia the effects ahe suspension on one or more undertakings concirned
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by the concentration or on a third party and the threat to competition pojed by
the concentration. Such a derogationyntee made subject to conditions and

obligations in order to ensure conditions of effective competition. A derog
may be applied for and granted at any tilve it before notifiation or after the
transaction.

EC Merger Regulation Article 7(3

Weblink:
http://www.europa.eu.int/eur-
lex/pri/en/oj/dat/2004/1_024/I_02420040129en00010022.pdf

France

Bankruptcy

579. The administrators are inviteditdorm the DGCCRF (bureau B3) of tk
transactions likely to be notified under mger control rules from the time the
know of the candidates to the takeover. This contact will allow a prelim
investigation into the sector and the n@rgo as to facilitate the relationsh
with the candidates to the takeover later on.

580. The potential acquirers can also present their offer to the DGCCR
pre-notification. This informal examinati is particularly usful to facilitate
the investigation process and avoid deldys to insufficient information bein|

provided in the file; it also allows fahe early identification of competition

issues which could result from the takeovén this way, the candidate for tl
takeover will be able tanderstand the consequenbesore making its takeove
offer.

Annex 4 of the Guidelines on French ider Control (Bankruptcy situation

Weblink:
http://alize.finances.gouv.fr/caantration/lignesdirectrices.pdf

Netherlands

Public Bids

Section 39

1. Section 34 shall not apply inethcase of a public acquisition
exchange bid aimed at the acquisitioha share in the capital of &
undertaking, provided that the Boardnstified of this immediately an
the acquiring party does nekercise the voting rights attached to the s
share in the capital.

2. If the Board gives notice that a licence is required, pursuant to s
37(1), in respect of a mécation, as referred to in subsection (1), {
concentration:

(a) shall be reversed within thirteen weeks, if an application for a lig
is not submitted within four weeks after the aforementioned noti
given, or if a licence is refused;

(b) shall be brought into compliancgith any such restrictions ¢
conditions, if a licence is issued subject to restrictions or condit
within thirteen weeks after the said licence is granted.

3. At the request of the tifying party, as referred to in subsection (1)
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http://www.europa.eu.int/eur-lex/pri/en/oj/dat/2004/l_024/l_02420040129en00010022.pdf
http://www.europa.eu.int/eur-lex/pri/en/oj/dat/2004/l_024/l_02420040129en00010022.pdf
http://alize.finances.gouv.fr/concentration/lignesdirectrices.pdf

rights, as referred to in subsection (1), may be exercised in ord
maintain the full value of the said party's investment.

Section 40
1. At the request of the notifyingarty, the Board may, on importa
grounds, grant dispensation frone tbrohibition of section 34.
2. Dispensation may be granted subjectestrictions; conditions may &
attached to a dispensation.

3. If, after granting a dispensation, esferred to in subsection (1),
respect of the aforesaid notificatidhe Director-General gives notice th
a licence is required, pursuant totsamt 37(1), and the concentration h
been implemented before such notees been given, the concentration:

(a) shall be reversed within thirteen weeks, if an application for a lig

is not submitted within four weeledter such notice is given, or the

application for a licence is withdranvor if a licence is refused;
(b) shall be brought into compliancgith any such restrictions ¢
conditions, if a licence is issued subject to restrictions or condit
within thirteen weeks after the said licence is granted.
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Act of 22 May 1997, Providing New Rules for Economic Competition

(Competition Act)
Weblink:
http://www.nmanet.nl/Images/14 26063 tcm16-24409.pdf

United States

Tender Offers and Acquisition®f Voting Securities from Third Parties
[See also (1) above for language on waiting periods for cash tender offers]

(a) This section applies to:
(1) Acquisitions on a national securitiexchange or through an interdea
guotation system registered with the United States Securities and EXg
Commission;

(2) Acquisitions described by §801.31;
(3) Tender offers;

(4) Secondary acquisitions;

(5) All acquisitions (other than mergeand consolidations) in which votir
securities are to be acquired from a holoieholders other thatihe issuer or a
entity included within thesame person as the issuer;

(6) Conversions; and

(7) Acquisitions of voting securities resulting from the exercise of option
warrants which are—
() Issued by the issuer whose votingcgrities are to be acquired (or by 3
entity included within the $ae person as the issuer); and
(i) The subject of a currently effec@vregistration statement filed with tl
United States Securities and Excha@pnmission under the Securities Act
1933.

(b) For acquisitions described by paragraph (a) of this section:
(1) The waiting period required undeethct shall commee upon the filing of
notification by the acquiring pesa as provided in 8803.10(a); and
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(2) The acquired person shall file tmtification required by the act, |
accordance with these rsleno later than 5 p.m. Eastern Time on th (5, in
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http://www.nmanet.nl/Images/14_26063_tcm16-24409.pdf

the case of cash tender offers, thé")16alendar day following the date pbf

receipt, as defined by 8803.10(a), bHye Federal Trade Commission
Assistant Attorney Gendraf the notification fled by the acquiring persor
Should the 18 (or, in the case of cash tender offers, th®) Walendar day fal

on a weekend day or federal holiday, thefiation shall be filed no later than

5 p.m. Eastern Time on the next following business day.

Examples

1. Acquiring person “A” proposes tacquire from corporation B the

voting securities of B's whollpwned subsidiary, corporation
Since “A” is acquiring the shares 8ffrom its parent, this sectid
does not apply, and the waitipgriod does not begin until bo
“A” and “B” file notification.

2. Acquiring person “A” proposes tacquire in excess of $5
million (as adjusted) of the voting securities of corporation X
a securities exchange. The waiting period begins when “A”
notification. “X” must file notification within 15 calendar da
thereafter. The seller of the Xhares is not subject to a
obligations under the act.

3. Suppose that acquiring persdA” proposes to acquire 5
percent of the votingecurities of corporation B which in tu
owns 30 percent of the voting seties of corporation C. Thu
“A's” acquisition of C's votingsecurities is a seconda
acquisition (see 8801.4) to which this section applies beg
“A” is acquiring C's voting securities from a third party (k
Therefore, the waiting period witlespect to “A's” acquisition 0
C's voting securities begins when “A” files its sepat
Notification and Report Form with respect to C, and “C” m
file within 15 days (or in thease of a cash tender offer, 10 da
thereafter. “A's” primary and secondary acquisitions of the va
securities of B and C are subjéctseparate wang periods; se¢
§801.4.

16 CFR 8801.30. 43 FR 33537, July 31, 1978; 43 FR 36054, Aug. 15, 19
amended at 52 FR 7082, Mar. 6, 1987; 66 FR 8690, Feb. 1,

Weblink:

http://ecfr.gpoaccess.gtgi/t/text/text-
idx?c=ecfr&sid=d28315c24b6b4ea01478a28a8f87b&rgn=divS&view=text&
node=16:1.0.1.8.75&idno=16#16:1.0.1.8.75.0.46.13
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Chapter Four
Requirements for Initial Notification

The Recommended Practices suggest that initial notification requirements should be limited
to the information needed to verify that the transaction exceeds jurisdictional thresholds, to
determine whether the transaction raises competitive issues meriting further investigation,
and to take steps necessary to terminate thieweof transactions that do not merit further

investigation. In addition, noidation requirements should: prae flexibility in order
reduce the burden on the partifiling; provide adequate guidae to assist parties in
determining what materials need to be filehd be reasonable iterms of translation
requirements of documents.

1. Information Required

to

Most transactions do not raise material competitive concerns so the initial notification
should elicit the minimum amount of informani necessary to initiate the merger review
process. It should be useddallect information to verify tht the transaatn is properly
before the competition agency in light applicable jurisdictional requirements and
notification thresholds and to determine wieetthe transaction raises competitive issues

meriting further investigation.

The initialotification also may be used to collect

information that the competition agency neéasa clearance decisiar to prepare other
documentation required to terminate the revigwcess. (RP V(A), comment 1)
amount of information required in the iait notification may vary depending on the
approach to notification thresholds taken the jurisdiction. Jurisdictions that review
transactions of limited value, transactiomih limited local nexus, or large numbers of
transactions due to low jurigtional thresholds should hearticularly sensitive to any

disproportionate burdens arising from the btkaaf their initial filing requirements. (RP

V(A), comment 2)

EXEMPLARS: INFORMATION REQUIRED

Germany

Informal Notification Pr ocedures and Modest Information
Requirements

Section 39 (3) ARC provides that:

“(3) The naotification shall indicat the form of the concentration.

Furthermore, the notification shalbmtain the following particulars wit
respect to every pticipating undertaking:

1. name or other designation andogl@f business or registered seat;

2. type of business;

3. the turnover in Germany, in the European Union and worldwide; in
of the turnover, the total amount of the proceeds within the meani
Section 38 (4) shall be inthted in the case of credit institutions, finan
institutions and buildingand loan associations, and the premium incom
the case of insurance undertakings;

4. the market shares, including the Isag® their calculation or estimate,
the combined shares df participating undertakingamount to at least 204
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in the area of application of this Act or in a substantial part thereof;
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5. in the case of an acquisition of ¢min another undertaking, the size
the interest acquired and of the total interest held;

6. a person authorised to accept servic&enmany, if the registered seat
the undertaking is not locatéd the area of applicatn of this Act. [...]”

Commentary: In contrast to mst jurisdictions, nospecific supporting
documents are required to be submitteth the filing. Seabn 39(3) of the
Act against Restraints of Compaiit (ARC) sets out the informatid
merging parties are required to provide the Bundeskartellamt. The [
may therefore submit the required information in a format of their choag
Moreover, only a modest amount of infation is required from the partie
although parties are free to submit additional information.

Weblink [Filing Guidelines — German only]:

http://www.bundeskartellamt.de/wDegth/download/pdf/Merkblaetter/Merk

blaetter_deutsch/Fusionsanmeldung.pdf

Norway

Modest Initial Notification Requirements

Standardized notification

of

of

n
arties
sing.
S,

The purpose of a “standardized” notification is to make the Competition

Authority aware of the concentration atedprovide it with basic information

indicating whether the concentrationghi raise competition concerns
Norway. In cases of acquisition obrdrol, information need only to b

provided on the undertaking(s) acquiricgntrol. Information requirements

are modest:

a. names and addresses of the parteethe merger or the party

or parties who acquire control,

b. information on the nature of the concentrati
descriptions of the undeakings concerned and
undertakings in the same corporate gro
description of markets in Norwaor which Norway is a pa
of, in which the undertakingsoncerned and undertakings
the same corporate group obtain combined market s
exceeding 20 percent as a result of the concentration;

c. names of the five most important competitors, customers
suppliers in each of the mkats described in (d);

d. annual reports and annual accounts of the underta
concerned and of undertakings the same corporate grou
unless they are publicly available.

Section 18, Norwegian Competition A
Weblink:
http://www.konkurransetilsynet.noternett/index.asp?strUrl=1005157i

The Competition Authority can request a “complete” notification (which
contains information needed for a radhorough review) within 15 working
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days following its receipt of a standared notification. If it does not reques
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http://www.bundeskartellamt.de/wDeutsch/download/pdf/Merkblaetter/Merkblaetter_deutsch/Fusionsanmeldung.pdf
http://www.bundeskartellamt.de/wDeutsch/download/pdf/Merkblaetter/Merkblaetter_deutsch/Fusionsanmeldung.pdf
http://www.konkurransetilsynet.no/internett/index.asp?strUrl=1005157i

the parties to submit a complete notifioa, the transaction is deemed to he
approved. Decisions to intervene mhetbased on a complete notification.

Guidelines for standardized notification of a concentration

Weblink:
http://www.konkurransetilsynet.no/arefeiinternett/vedlegg/konkurranseregl|
er/juridiske_infoark/english/gdelines_standardized_notification.pdf

Weblink [Regulation on the notification of concentrations]:
http://www.konkurransetilsynet.noternett/index.asp?strUrl=1005157i

2. Flexibility

In order to allow jurisditons to receive necessaiyformation without imposing
unnecessary burdens on thenfjiparties, jurisdictionsheuld adopt mechanisms that
allow for flexibility in the content of thenitial notification and/or with respect to
additional information requirements duringethmitial phase of the review. (RP V(B),
comment 1) There are various ways teovue flexibility in the initial review,
including, inter alia, alternative notification formats, staff discretion to waive initial
information requirements where the information is not likely relet@ttte review, or
abbreviated initial notification requirememnt$here agency staff can require additional
information during the initial review pexd. (RP V(B), commenR). Jurisdictions
should also be flexible regarding formafarmation requirements, particularly where
responsive information may despt in another format.g., objectively quantifiable
information kept in the ordinary cae of business (RP V(B), comment 5).

EXEMPLARS: FLEXIBILITY

Austria | Alternative Notification Format: Short Form

A short form-notification (“Vereinfade Anmeldung” liteally “simplified
notification”) may be filed if no markstare “affected” within the meaning pf
section 5 of the Form for Merger Notifications published by the Federal
Competition Authority (FCA). Where merger parties submit a short form
notification, certain portionsf the standard notification form do not need to

be completed. (Section 2 of the wduction to the notification form, the
Formblatt fir die Anmeldung von Zusammenschlissen, identifies the
sections of the form that need not be completed.)

The FCA and the Federal Cartel Prosecutor may, in addition, waive| their
right to apply for an in-depth (secopbase) investigation in cases that do|not
raise competition concerns before tmel ®f the statutory 4-week first phase
review period. (However, the mergimgarties will be required to provide
sound reasoning as to why the matter is of urgency.)

Weblink [Form — German only]:
http://www.bwb.gv.at/BWB/Seree/Formblaetter/fbz010106.htm

[Additional information in the Engliskanguage may be found in the Austri

a
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chapter of International Mergers: thatitrust Process (Sweet & Maxwe
London, 2006).]

Barbados

“Form A” and “Form B” Merger Notification Forms

Where a merger is not expected to gise to competition concerns parties

are only required to submit a Form A notification. Where a merger is
expected to give rise to competitiooncerns, both a Form A and a Form B

notification must be submitted. Form A information requirements include
details about the proposed transawcti other regulatory notifications, the
parties, affected markets, marketasds and barriers to entry. The Form B
notification requires additional information relating to competitive effects,
efficiencies and the “failing firm” defence.

Weblink:
http://lwww.ftc.gov.bb/html/news_pub.htm

Belgium

Merger Notification by “Simplified Procedure”

The Competition Council and Corps ®&apporteurs have issued a joint
statement that outlines a “simplifigalocedure” (vereenvoudigde procedute /
procédure simplifiée), not unlike thaised by the European Commission,
pursuant to which they will undertakto approve non-complex merger
transactions within 25 ga. The joint statement also identifies certain
portions of the notification Form QOC C/C-1 that do not need to be
completed in simplified procedure cases.

According to the joint statement,ettiollowing cases qualify for processing
under the simplified procedure: (a) the creation of joint ventures where the JV
has no or negligible activities Belgium; (b) conglomerate mergeise( no
horizontal or vertical ovéaps between the partiegk) horizontal or vertical
mergers where the post-merger market shares do not exceed 25%; and (d)
mergers involving parties active in “small markets.”

Weblink [Joint Statement — Dutch and French only]:
http://mineco.fgov.be/organization_market/comipati/joint_communication
pdf

[Additional information in the Englistanguage may be found in the Belgium
chapter of International Mergers: thatitrust Process (Sweet & Maxwe
London, 2006).]

Canada

Merger Notification Alternatives include Application for Advance
Ruling Certificate

Parties may notify a proposed mergerviogy of a short form or long form
filing. Long form filings are generallyeserved for transactions that are
problematic and / or requiretensive antitrust analysis.
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In lieu of a filing a short or long fon filing the parties may submit an

application for an Advance Ruling Certificate. Such requests are usually

made in non-complex cases and ordigatake the form of a letter that

describes the patrties, the proposed transaction and its competitive impact.

The Competition Bureau has also isguguidance in its Fees and SerVice

Standards Guidelines that outline thetsmf additional information that
generally finds of assistance in assegsnergers. When parties (voluntari

supply such information the Competiti@ureau will endeavour to complete

its review within a specified time period.

Discretionary Waiver of Required Information by Party Filing

Parties are also entitled to not pmiinformation that “could not, on any

reasonable basis, be consideredbt relevant to an assessment by

Commissioner as to whether the pragmbgransaction would or would be

likely to prevent or lessen competition substantially”. The Commiss
may, however, reject such a claimdarequire that such information
provided within seven days of a filing.

Section 116, Competition Act

Weblink (Competition Act):
http://www.competitionbureau.gc.ca/internet/index.cfm?itemID=1140&Ig

Weblink (Fees and Service Standards Handbook):
http://www.competitionbureau.gc.caimnet/index.cim?itemID=116&Ig=e
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Denmark

Short Form of Merger Notification

The Danish K2 notification form consssof a Part A (summary information

about the concentration and the notifyi parties) and a Part B (detail
information about the concentrationcaits competitive effects). Where
competition law issues arise, the margnay be notified in “short form’

using the ordinary Form K2 but leag out information in Part B that the
parties do not consider relevant. @gaph 9.5 of Form K2 provides that
“[u]nless all the information and docuntenndicated in the notification form

K2 have been submitted, please explain why the information and documents

which have not been submitted are not necessary for the Comp
Council’'s assessment tife merger.”)

Weblink [Form K2 — Danish only]:
http://www.ks.dk/konkurrence/anmeld-regl/anm.skemaer/

[Additional information in the English language may be found in
Denmark chapter of International Merg: the Antitrust Process (Sweet
Maxwell, London, 2006).]

European
Union

Merger Notification by “Simplified Procedure”

The European Commission (EC) maljow a short form notification an
dispense with a full-form notificatiom cases in which a merger will n
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raise competition concerns.

If the Commission is satisfied that the concentration qualifies for

simplified procedure, it will normally issue a short form clearance decjsion

within one month from th date of notification.

The following categories of concentrations are eligible for simplified

procedure treatment: (a) joint venturesth no, or negligible, actual ar

foreseen activities within the European Economic Area; (b) concentrations

with no horizontal or vertial overlaps; (c) concentrans where the parties’
combined market share is less tHE&s% in the case dfiorizontal overlap$
and/or 25% in the case oertical overlaps; and Jdsituations in which &

party is to acquire soleontrol of an undertakg over which it has joint

control.

The EC has also issued a notice osimaplified procedure for treatment pf

certain concentrations.

Ability to Waive Information Requirements

Article 4(2) of the Implementing Regitlon provides thathe Commission

may dispense with the obligationpioovide any particular information.

Weblink [Implementing Regulation and Short Form COJ:
http://europa.eu.int/comm/competitiomérgers/legislation/impl_regulation.|
m

Weblink [ Commission Notice on the simplified procedure
http://europa.eu.int/comm/competition/mergers/legislation/procedures.ht

Norway

Choice of Standardized or Camplete Notification or Voluntary
Notification for an Advance Ruling

Parties may decide to file either a standardized notification or a con

notification. Since the agency cargquere a complete notification following

receipt of a standaizkd notification, choosing a complete notification at

m

nplete

the

outset allows parties to bypass the initiade period of 15 days associated

with a standardized naotification.

Where a concentration does not lead tguéition of control, parties can fil
a voluntary notification for an adwmee ruling concerning whether
intervention may be expected. [Suchwthry notifications must satisfy th
requirements of a complete notification.]

Competition Act, section 18, paragrapk

Waiver of Required Information

In individual cases, the Competition Awgrity may exercise its discretion
ease the requirements for a standardized notification or a con
notification.

Competition Act of 2004, section 1

Notification on the regulation afoncentrations, section

e

4

—

to
nplete

8
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3. Pre-notification Guidance

Pre-notification guidance should bgailable to parties to hefietermine if a transaction
is notifiable and, if sathe necessary information to belmded in the notification. Such
guidance is particularly useftdr transactions that may present complex jurisdictional or

competition issues.

request of the parties lRV(C), Comment 1).

EXEMPLARS: PRE-NOTIFICATION GUIDANCE

European
Union

Pre-merger guidance

The European Commission encouragefying parties to enter into pre-
notification contacts with #relevant service. Abhe pre-notification stage,
the parties can approach the Commissioorder to discuss the exact type @
information and documentation to slkeould be provided in a given case.

Weblink [Best Practice Guidelines]:
http://europa.eu.int/comm/competition/rgers/others/best_practice_gl.htm

Japan

Pre-natification guidance and prior consultations

The JFTC, through its Mergers aniicquisitions Division, offers pre
notification guidance, caerning whether the proposé@nsactions subject
to notification and if sohow to fill in the notifcation form. The JFTC mad
public a guide for notifications by foreign companies as follows:

Notification System Concerning M& by Companies Outside Japan
Weblink:
http://lwww.jftc.go.jp/e-page/laglation/ama/MAotification. pdf

Moreover, the parties, prior to staity notification, canapply to the JFTC

consultation concerning whether theiaplviolates the Antimonopoly Act ¢
not, and the JFTC conducts an investigation and accordingly, notifie
parties the result of its investigan. The JFTC published the followin
policies how to deal with prior consultations.

“Policies dealing with Prior Comtations regarding M&A Plans”
Weblink [Japanese only]:
http://lwww.jftc.go.jp/prasrelease/02.december/021211.pdf

Switzerland

Pre-notification guidance

Prior to the notification of a meeg, the enterprises involved and t
Secretariat may mutually agree onrtmaulars of the contents of th
notification. The Secretariat may thbyegrant an exemption from the duty
submit particular information or documerjt®rmally required] if it is of thé
opinion that such information is notgred for the assessment of the c:
The duty to disclose additional information and documents pursuant to A

Such guidance mayudel pre-notification consultations at the
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15 is reserved.

Ordinance on the Control of Mergers of Enterprises of 17 June 1996 ) position
as at 23 March 2004, Regarding Artiée of the Cartel Act of 6 October

1995
Weblink:

http://www.weko.admin.ch/imperia/md/images/weko/45.pdf

4. Translation and Formal Authentication

While a jurisdiction may require a notification @ in an officiallanguage, in order to
reduce the burden on parties, extensive translation of supporting documents, such as
transactional materials and annual repostspuld not be requirednstead, agencies
should accept translated summaries or exsemptile preserving their ability to require

full translations if a transaction appearsréase competition concerns (RP V, Comment

1).

Jurisdictions generally require that the actual notification filings be in an official
language, although some also provide for filimganother non-official language such as
English.

Jurisdictions are entitled to reasonable assurances of the validity of notifications. Where
formal authentication is required, it shoudlow for perfectionon the basis of duly
authorized representatives oetparties residing in the jediction, rather than requiring

the parties’ senior officials to providerfootarization or congarization personally.

EXEMPLARS: TRANSLATION AND FORMAL AUTHENTICATION

European | Translation
Union
Notifications shall be in one of thadficial languages of the Community. Fof
the notifying parties, this languagbkall also be the language of the
proceeding, as well as that of any swjsmnt proceedings relating to the same
concentration. Supporting documentslsha submitted in their original
language. Where the original languag@ot one of the official
languages of the Community, a translation into the language of the
proceeding shall be attached.
EC Implementing Regulation, section 3, paragraph 4

Japan | Translation

The JFTC requires all notification docunterio be submitted in Japanese.
Supporting documents may be filed tiheir original language with only
merger-related parts translated into Jegs®. Financial statements need [not
be translated.

Norway | Translation
If the notifying parties so wish, a standardized notification may be submitted
in the English language. A complete notification must be submitted in the
Norwegian language.
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Formal Authentication
A power of attorney is not needékhere are no special rules for foreign
representatives or firms.
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Chapter Five
Conduct of the Investigation

1. Effective, efficient, transparent and predideamerger review should be ensured at all
stages of the merger review process. Reielegal and factual issues should be dealt
with as quickly as possibleyith input from involved pdies, with meetings and
discussions at strategic pts throughout the investigah (RP VI (A) and (B).
Competition agencies should seek to avoid imposing unnecessary or unreasonable
costs and burdens on merging parties and tharties (RP VI (E)). The possibility to
submit any final adverse decision on the itsetio review by a separate adjudicative
body should aim to allow resolution of the case within a time frame during which the
merger remains viable. Similarly, anysgdute between merging parties and the
competition agency during the investigati should be subject to timely review
mechanisms (RP VI (E) and VII (E)).

EXEMPLARS OF EFFECTIVE, E FFICIENT, TRANSPARENT AND
PREDICTABLE MERGER REVIEW

Australia | Draft ACCC Merger Review Process Guidelines, December 2005

Communication between the contifien agency and the merging
parties: “The ACCC is conscious tife importance of having clear and
direct lines of communi¢en with merger parties and ensuring that the
correct people (whether commissioners or staff) are involved t¢ the
appropriate degree. To assist nergarties in their communication
with the ACCC, the guidelines outline the circumstances in which
commissioners and staff would be #able to meet with the merger
parties or other interested parties. In addition, a procedure hag been
developed whereby merger parties atliers (where applicable) will he
advised of the appropriate contactgmn for a particular merger within
the ACCC.”
Draft Guidelines, para. 4.94

Commentary: The draft Merger Review Bcess Guidelines set out
when competition agency represéivias would be available to meet
with merging or interested third parties, as follows:
a. Initial communication may occuprior to a transaction being
completed, either by written submission or direct meetings
with agency representatives;
b. Following preliminary assessment, but prior to market
inquiries, in order to adse merging parties of any
competition issues which have been identified. Where these
issues cannot be resolved, they will become the subject of
market inquiries;
c. Upon completion of market inqués, in order to discuss any
new issues that arose out obnsultations with market
participants. Where no issudsave arisen, a final decision
may be taken without further consultation. Where issues are

apparent, a Statement of Issues may be drafted;
d. Following issue of a Statement of Issues, allowing
consideration of any steps merging parties may have taken to
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address the competition agency’s concerns;

e. Merging parties will be informed of the competition
agency’s final decision (regardless of its nature) before a
public statement is made, thus allowing merging parties
prepare for any media inques the public announcement
may provoke.

Weblink:
http://www.accc.gov.au/content/item.phtml?itemld=719293&nodelg
e43bcaz25d6ab24&fn=Merger%20Review%20Process%20Guidelin
20-%20December%202005.pdf

European
Union

Best Practices on the Conduct of EC Merger Control Proceedings

State of Play meetings: “The objectigéthe State of Play meetings

0]

=il
es%

S

to contribute to the quality and efficiency of the decision-making

process and to ensure transpayeand communication between O

G

Competition and the notifying parties. As such these meetings should

provide a forum for the mutual exchange of information between

DG

Competition and the notifying parties at key points in the procedure.

They are entirely voluntary in nature.”

Best Practices, para. 30

Commentary: Merging parties are generalbffered the opportunity to

attend State of Play meetings with the competition agency at five points

during the investigation:

a. Before the expiry of the first three weeks of the Phase |

investigation, where it appears tis&rious concerns are likely
emerge;

b. Within two weeks of adoption @n Article 6(1)(c) decision (ie.

the merger raises serious doubtdags compatibility with the

common market and an investigation will be opened);

Before issuing a Statement of Objections;

Following the reply to the Statentesf Objections and the Ors

Hearing;

e. Before the Advisory Committeeewting, in order to discuss a
proposed remedies and results of market testing.

Qo

Weblink:

to

A

http://europa.eu.int/comm/competition/mergers/legislation/regulation/be

st_practices.pdf

Netherlands

Best Practices in Relation to Merger Cases

Asking questions informally: “To avoid unnecessary lengthening o
time required to process the case,some cases the Merger Cont

f the
rol

Department’s team processing tbase may ask the notifying parties

questions informally rather thanrectly asking dditional questions

D

A

formally which would suspend th#geadline for processing the case...

Informal questions may only be asked if:

46
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i. the time required for processing the case permits; and

ii. the questions are relatively simple; and

iii. the parties are expected to answer questions quickly (within

three working days); and

iv. the number of questions is limited.”

Best Practices, para 28-29

Weblink:
http://www.nmanet.nl/Images/BEST%20PRACTICES%20IN%20RE
ATION%20TO%20MERGR%20CASES tcm16-83487.pdf

New
Zealand

New Zealand Commerce Comnssion Best Practice

Merging parties are not formallyequired to consult with the

competition agency before enterimgto a transaction. The parties

themselves assess whether or not to notify the competition agency

L

using

a substantial lessening test. To siseierging parties to undertake the

necessary self assessment, New Zealand Comerce Commission

Mergers and Acquisitions Guidelinegt out “safe harbours”, which
provide an indicative guide as to grito notify the competition agency.

“The objective of specifying safe tmours is to give guidance as [to

which business acquisitions are unlikely to substantially les

competition, and hence contravene tAct. Safe harbours provide|a
screening device for the purposesaafministrative convenience, and

are not intended as a replacement for case-by-case analysis.”
Mergers and Acquisition Guidelines, para. b

Commentary:

sen

3

Transparent merger review process: The competition agency
encourages parties to apply foeatance as soon as there is a feal

likelihood that a proposed acquisition may proceed. Once

the

competition agency is notified of a merger, a formal and public merger

review takes place. The competitiagency maintains a public online

merger register, which sets out the details of the proposed merger.
register does not include confideh or other sensitive information.

Maximum input from both mergingnd third parties: Consultatian

The

between the competition agency and the merger applicant takes place on

a confidential basis. To assigs merger analysis, the competitip

n

agency requires the party applying for formal merger clearance to

complete an Application Form. Thisrm sets out the information the
agency requires. The competition ageralso accepts oral or written

submissions from third parties.

Written decisions: The competitionewy is required by law to give

formal written reasons for its deasi to clear or decline to clear|a

merger. The decision will set ouktlprocess, findings and reasoning
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the competition agency in reaching its conclusion.

Merits review of final adverse decision: If, in the competition agency’s

written decision it declines a clearance or an authorisation, there is a
right of appeal to the New ZealhrHigh Court. The appeal may be
taken by the merging parties andyaperson who participated in|a
relevant merger conference (dne was held). The High Court
undertakes a merits review thie papers, not a de novo hearing.

Weblinks:
http://www.comcom.govt.nz/BusissCompetition/MergersAcquisitions
/clearances.aspx
http://www.comcom.govt.nz//BusinessCompetition/MergersAcquisition
s/ContentFiles/Documents/Cleac&@s%20Application%20form. pdf
http://www.comcom.govt.nz/Publications/ContentFiles/Documents/Mer
gersandAcquisitionsGuidelines

United Mergers - Procedural Guidance
Kingdom
OFT Issues meetings: “In cases that raise more complex or material

competition issues ... the parties vii# advised and invited to attend jan
issues meeting with the Branch. To help the parties prepare for this
meeting, the case officer will send an ‘issues’ letter to the parties| This
will set out the core arguments and evidence in the case. It is intended
that ‘issues’ letters will set out thegaiments in favour of a reference [so
that parties have an opportunity to respond to the reasons why a
reference, if it follows, has been made.”
Procedural Guidance, para. 517

Weblink:
http://www.oft.gov.uk/NR/rdonlyres/791B6BA9-E321-49DD-8040-
01DB2E74F5C6/0/0ft526.pdf

2. Pre-notification guidance and interactibetween merging parties and competition
agencies should be used to identify possilsisues as early as possible, without
limiting the agency’s discretion to take appliapg decisions later in the investigation
process. Any significant legal or practicasues that emerge during the investigation
should be dealt with as soon as possiéere appropriate, parties should have the
opportunity to meet with the competition agency to discuss and resolve such issues.
(RP VI (B)).

EXEMPLARS: PRE-NOTIFICATION GUIDANCE AND INTERACTION

Australia | ACCC Merger Guidelines

Informal consideration of mergerSithe Commission encourages partjes
to approach it, on an informal basis soon as there is a real likelihqod
that a proposed acquisition may prateand certainly well before the
completion of an acquisition.”
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Merger Guidelines, para. 4

“Consultation prior to a proposed tsattion being undertaken is critig
to the success of the informal system. This consultation can be
form of a submission providing relavainformation, or through direg
meetings and discussions with staff.”
Draft Merger Process Guidelines, para. 4

Commentary: Although there is no formalequirement to advise th
competition agency prior to enteg into a transaction, the agen

encourages parties to approachnitormally. Parties may contact the

competition agency either confidentially, or on the basis that

transaction is already in the pibldomain. As well as providing |a

4
al

n the
t
.95

e
cy

the

written submission, parties may request a meeting with the competition

agency to discuss the proposed temtion. This initial contact with the

competition agency allows merging pasti® raise any issues or to seek

guidance from the agency.

Weblinks:

http://www.accc.gov.au/content/item.phtml?itemld=304397 &nodeld=fil

e423f41da237cl&fn=Merger%20Guidelines.pdf

http://lwww.accc.gov.au/content/item.phtml?itemid=719293&nodeld=fil
e43bca25d6ab24&fn=Merger%20Review%20Process%20Guidelines%?2

0-%20December%202005.pdf

European
Union

Best Practices on the Conduct of EC Merger Control Proceedings

Pre-notification: “In DG Competition’s experience the pre-notifica

ion

phase of the procedure is an important part of the whole review process.
As a general rule, DG Competition finds it useful to have pre-notification

contacts with notifying pdies even in seeminglnon-problematic cases.
DG Competition will therefore alwaygive notifying parties and other

involved parties the opportuyi if they so request, to discuss an intengded

concentration informally and iroafidence prior to notification.”
Best Practices, para.

5

Commentary: Jurisdictional and other legal issues, the scope of

information required and all other kassues are open to discuss
during pre-notification t&s with the agency.

Weblink:
http://europa.eu.int/comm/competition/mergers/legislation/regulation
t_practices.pdf

Netherlands

Best Practices in Relation to Merger Cases

on

/bes

Information line: Any minor questions that merging parties may have

prior to submitting a notificationg.g., as concerns €& application of

turnover thresholds or investigatideadlines, may be discussed with the

competition agency’s staff on its information hotline. Where neces
questions can be referred to the Merger Control Department,
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offers parties the option of requesting an informal opinion or |pre-
notification talks.

Informal Opinions: Informal opinions relating to the competition
agency’s interpretation of the Contipien Act may be requested prior to
notification or pre-notittation. No official deadlines apply for response

to requests for informal opinions, however the competition agency|aims
to respond in writing within two weeks, with key aspects communigated
earlier by telephone. Informal opiniogenerally relate to the obligation
to notify a given transaction.

Pre-notification: Pre-notification, t#n by way of submission of a draft
notification, allows merging parseto communicate with the competitipn
agency to identify whether, and if so how, to notify a transaction. Far the
competition agency, pre-notification provides insight into the scope of
the imminent investigation. Follomy submission of written documents
(draft notification form or outline of the transaction and markets
concerned) a pre-notification meegi may be held to discuss possiple
issues.

Weblink:
http://www.nmanet.nl/Images/BEST%20PRACTICES%20IN%20RELA
TION%20TO%20MERGER%20CASES_tcm16-83487.pdf

3. Merging parties should be provided witufficient and timely information to
ascertain the factual and competitive concerns behind any adverse decision, and be
granted a meaningful opportunity to resd to those concerns, before a final
enforcement decision on the merits ssued (RP VII (B)). This should include
informing merging parties of the reasdmshind a decision to conduct an in-depth
review not later than dhe beginning of a second stage inquiry (RP VI (C)).

EXEMPLARS OF ADEQUATE AND TIMELY INFORMATION

European | Best Practices on the Conduct of EC Merger Control Proceedings
Union
Right to be heard: “The right dhe parties concerned to be heard
before a final decision affecting thémnterests is taken is a fundamental
principle of Community law.”
Best Practices, para. 48

“The Commission shall base itsai®on only on objections on whigh
the parties have been able tbmit their observations. The rights |of
defence shall be fully respectedthre proceedings. Access to the file
shall be open at least to the pestdirectly involve, subject to the
legitimate interest of undertakings the protectiorof their business
secrets.”

Article 18(3) of the Merger Regulatign

Commentary. Community law grants merging parties the right| to
request access to the competition agency’s file after a Statement of
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Objections has been issued (se&dhe 18(3) of theMerger Regulatior]
and Article 13(3) of the Implementy Regulation). Parties also ha
the right to consult documentsceived after that Statement

ve
of

Objections was issued. Any issues tialg to these rights may be raised

with the Hearing Officer, who must smre compliance with the right to

be heard, right of access to the filend fairness of proceedings (see

Terms of Reference of Hearing Officers).

Weblink [Best Practices]:

http://europa.eu.int/comm/competition/mergers/legislation/regulatipn/b

est_practices.pdf

Weblink [Merger Regulation]:

http://europa.eu.int/eurlex/figen/oj/dat/2004/ 024/|_02420040129en(

0010022.pdf

Weblink [Implementing Regulation]:
http://europa.eu.int/eurlex/fgen/oj/dat/2004/ 133/|_13320040430en(
0010039.pdf

Weblink [Terms of Reference of Hearing Officers]:
http://europa.eu.int/comm/cont@n/hearings/officers/index_new.ht
mi

Netherlands

Best Practices in Relation to Merger Cases

Statement of Objections: Where conceraised in the first phase of
investigation are confirmed in the second phase, the compe
agency may set out its provisionaésessment and the results of

)

an
tition
its

investigation (which is the basis fthrat assessment) in a Statement of

Objections. This is sent to the rgang parties and, where appropria
in non-confidential form to interesteadird parties. A hearing may the
be organised during which pagienay submit their views on th
Statement of Objections.

Weblink:
http://www.nmanet.nl/Images/BEST%20PRACTICES%20IN%20R
ATION%20TO%20MERGR%20CASES_tcm16-83487.pdf

te,
2N
e

EL

4. Where investigation periodseanot subject to definitivdeadlines, procedures should
be adopted to ensure that the invesiigais completed witout undue delay (RP VI
(D)). Where appropriate, timing agreertenor indicative timetables may be
implemented. Requests for information sldotequire responswithin a specified
time limit, and should not delay tipeogress of the investigation.
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EXEMPLARS: COMPLETION OF THE INVESTIGATION WITHOUT UNDUE

DELAY

Australia

Draft ACCC Merger Review Process Guidelines, December 2005

Indicative timelines: “The ACCC's indative timelines are just that

indicators of when the ACCC expects to make its decisions and the
relevant steps in the assessment process. By imposing such timelines,

disciplines are placed on mergerrts and third parties to meget

submission deadlines, as well as on the ACCC to meet its own farget

decision dates. However, the infahprocess is foundeon the need tp

be sufficiently flexible to accommodatiee commercial practicalities that

may arise in merger review...”
Draft Merger Process Guidelines, para. 4

42

Commentary: The indicative timelines which will apply to a merger
depend on whether the agency conducts a “Basic Review” (two to|three

weeks) or a “Comprehensive Reviewtlhich is based on a six to eight

week investigation calendar. Timelines for specific matters are published
in the public register on the agency’s website. Merging parties | may
request in writing that a decision b&sued earlier than foreseen injan
indicative timeline. If the competition agency is satisfied that this request
is based on genuine commercial coasitions or deadlines, the agency

will aim to adhere to the merging parties request.

Where a merger raises complex issues in the context of a

“Comprehensive Review”, a secomgdimeline will be drawn up, taking

into account the merging partiesews on the time required to complete

the secondary investigation. Teactions requiring a two-phas
investigation can usually be mpleted within twelve weeks.

e

“Stop the clock” mechanism: Certa@gvents during an investigation may
require alteration of the indicative timeline, or stopping of the clock

altogether, such as the competition agency requesting addit

ional

information from the merging parties, and requests from the parties
themselves to be granted addigbrtime to respond to questions |or

requests.

Weblink:
http://www.accc.gov.au/content/itepintml?itemlid=719293&nodeld=filg

43bca25d6ab24&fn=Merger%20Review%20Process%20GuidelinesPo20-

%20December%202005.pdf

Canada

Fee and Service Standard Handbook

Service Standards

The Bureau aims to provide a respotsesquests fomerger notification
and ARC requests within the servetandard time frames indicated
below. The service standards assuwmeperation in the course of an

examination. In the event that the Bau is unable to meet these service
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standards, parties will be informe@lsuch in advance of the service
standard end date.

Merger Notification Filings and ARC Requests Service Sandard:

non-complex - 2 weeks
complex - 10veeks
very complex - 5 months

Within five days of receipt of a cortgie request, parties will be informe
of the complexity level and appliceservice standard. The service
standard commences the next busingay after a complete request is
received. A request is considemmmmplete once all of the information
requirements, as set out in the Buredtés and Service Standards
Handbook, have been fulfilled.

In the vast majority of cases, théarmation requirements set out in the
Handbook will be sufficient for the Bureau to complete its assessmel
However, in exceptional circumstances, additional information may k
required. If, during its review, the Beau requires more information to
complete its assessment, a supplaamgrinformation request will be
made to the party(ies) in writinglhe maximum number of days or
weeks within which a supplementary information request should be
responded to in order for the Burgaumeet the applicable service
standard are set out below. Iéthupplementary information is not
received within those time frames, the Bureau will suspend the servi
standard “clock” the day after the déad and notice to this effect will b,
sent in writing to the partieOnce the supplementary information is
received, the service standard “clock” will resume. Parties will be
notified in writing that the serge standard period has resumed and
informed of the new date they should expect a response.

Time frames for supplementary information requests:

non-complex - 3days
complex - Aveeks
very complex - 3 weeks

The service standard ends when the parties are advised that 1) the
has no issues or 2) the Bureau bal the transaction raises serig
competition concerns that, if left unresolved, may cause
Commissioner to file an application with the Competition Tribu

2d

nt.
e

Bureau
DUS

the
nal.

Therefore, the time devoted to discussions or negotiations aimed at

resolving issues, preparations required for proceedings befor¢
Competition Tribunal, or the time required to conduct actual Compe
Tribunal proceedings, are not included within service standard
frames.

Weblink
http://www.competitionbureau.gc.ca/internet/index.cfm?itemID=1337
=e

2 the
tition
time

&lg
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United
Kingdom
CC

Competition Commission - Rules of Procedure

Administrative Timetable: Followingappointment of an investigatin
team for the notified transaction, an administrative timetable is drav
which provides for the major stages of investigation incluc
information gathering, issuing of a #atent of issues, and notification
provisional findings. In drawing up ttiametable, account is taken of a
views submitted by the merging partiéisat any time it appears that tl
administrative timetable cannot be met, a revised timetable ma
drafted.

Weblink:

http://www.competition-

commission.org.uk/rep_pub/rulesida guide/pdf/15073compcommguid
ncelfinal.pdf

g
/n up

ling
of

ny

ne

y be

a

United
States
DOJ

Department of Justice Merger Review Process Initiative

Indicative timelines: The competition agencies in the United State
required by law to complete their nger review within statutory tim
frames. Following the issuance of the request for additional inform
(“Second Request”), which must be issued 30 days after the notifig
filing, the agencies and the mergingtps may enter into an agreeme
to govern the procedures for the duratof the investigaan. Generally
there is no single model for procedumagreements. If an agreeme
would be appropriate, some of thetential commitments may includ
for example: commitments for modification of and compliance

Second Requests and other discgyvencluding ordered or rolling
production and compliance dates; access to the merging parties' te
personnel, discussions of timingidh format of electronic productio
deferral or waiver of hard copy prodion; dates for depositions of tf
parties' executives; dates for the mutual exchange of economic da
information and for discussions be&t@n the agency’and the partieg
economists; dates by which the foes will submit white paper(s) an

underlying datasets; dates by whicheagy staff will describe to the

parties its recommendation to the agency decision makers, by whi
parties will meet with decision makers, and dates before which the g
commit they will not close the transaction.

Alternative investigative paths: Agcy staff should also consid
alternative plans if they believe thidae investigatiorcould be conclude
upon the review of a particular issue the transaction. For examp
agency staff might identify certaipotentially dispositive issues..,
failing firm, entry) or documentse@., bid documents) and agree td
schedule for a "quick look™ at those issues or documents. If agency
determines that the "quick look" imsufficient, they may agree to
schedule for the additional necessahases of the investigation. Or t
staff could agee to a schedule for a "quidkok" at certain potentially
dispositive issues or documents and excuse additional producti

S are
<
ation
ration
2Nt

ent
e,
with
)
chnical
1,
e

ta and

d

ch the
arties

staff
a
he

on in
ate

exchange for significant stipulatis from the parties and adequ

assurances of significant discovery, should the agency ultimately challenge
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the transaction.

Weblink: http://wwwusdoj.gov/atr/public/204895 it

5. Merger investigations should be conductedh due regard for applicable legal
privileges and related confidentiality dan&rs. Competition agencies should establish
principles for the handling of confidential information and for the exchange of
confidential materials and informati with other competition agencies.

EXEMPLARS: CONFIDENTIAL ITY AND LEGAL PRIVILEGE

Australia | Draft ACCC Merger Review Process Guidelines, December 2005

Confidentiality: The competition agency has, historically, safeguarded
the confidentiality of information received from the merging parties or
acquired during market inquiries. F@xample, details relating to
confidential merger proposals will nbe included in the competitign
agency'’s public register. In the caseapplications for authorisation of
merger proposals, the competition agency must maintain| the
confidentiality of certain types of information (see Section 95(3)(a) of
the Trade Practices Act):

“...if the document or part of a document, or the submission or part of
the submission, to which the request relates contains particulars of

1. asecret formula or process;

2. the cash consideration offered for the acquisition of shares |n the
capital of a body corporate or a$sets of a person; or

3. the current costs of manufactuyi producing or marketing the
goods or services;

the Commission shall exclude the document ... from the register”

The merging parties may also regquehat certain information be
excluded from the public record, bgason of the confidential nature |of
the information in question. This, howayy is at the agency’s discretion
(see Section 95(3)(b) of¢hlrade Practices Act):

“...the Commission may, if its satisfied that it iglesirable to do so by
reason of the confidentiaature of matters edained in the document
... exclude the document from that register.”

Co-operation with other competition agencies: The competition agency
may share non-confidential information relating to a transaction |with
other regulators, both nationally camternationally.Where necessary
the agency may request a confideitiiavaiver from merging parties i
order to exchange confidential information.

-
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Weblink [Draft Merger ReviewProcess Guidelines]:

http://www.accc.gov.au/content/item.phtml?itemld=719293&nodeld=fil
e43bca25d6ab24&fn=Merger%20Review%20Process%20Guidelines%

20-%20December%202005.pdf

Weblink [Trade Practices Act]:
http://www.comlaw.gov.au/ComLaw#gislation/ActCompilation1.nsf/
current/bytitle/F6C5A3C20B2D1412CA256FE80001BAD5?0penD
ment&mostrecent=1

DCU

European | Best Practices on the Conduct of EC Merger Control Proceedings
Union
Confidentiality rules: “The mendrs of the institutions of the
Community, the members of committees, and the officials and pther
servants of the Community shall mequired, even after their duties
have ceased, not to disclose information of the kind covered by the
obligation of professiodasecrecy, in particular information abqut
undertakings, their business reteus or their cost components.”
Article 287 EC Treaty
As foreseen by Article 287 of the EC Treaty and Article 17(1) of| the
Implementing  Regulation, the Commission safeguards | the
confidentiality of business secrets and other confidential information
which is contained in submissionsepented by all parties involved in a
merger investigation. In order tadhere to the short deadlines for
investigations, parties are requiréa clarify any queries relating to
confidentiality of information without delay.
Weblink [European Commission Best Practices]:
http://europa.eu.int/comm/competition/mergers/legislation/regulation/be
st_practices.pdf
Weblink [Article 287 EC Treaty]:
http://europa.eu.int/eur-
lex/lex/LexUriServ/LexUri®rv.do?uri=CELEX:12002E287:EN:HTML
Weblink [Implementing Regulation]:
http://europa.eu.int/eur-
lex/pri/en/oj/dat2004/I_133/l _13320040430en00010039.pdf
Netherlands | Best Practices in Relation to Merger Cases

Cooperation within the European Coetiion Authorities (ECA): If an

European CA member receives arger notification that has been

notified to any other ECA member(s), the receiving competition ag
will inform the other ECA memberby means of ECA notice. Ca
handlers may then contact each otheloihg so may be useful for the
investigation. However, confahtial information may only b
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exchanged if strictly necessary for the investigation, if allowed by

applicable national legislation, or @h consent has been granted by
merging parties.

Weblink:

http://www.nmanet.nl/Images/BEST%20PRACTICES%20IN%20REL

ATION%20TO%20MERGER%0CASES_tcm16-83487.pdf

the

New
Zealand

New Zealand Commerce Cmmission Best Practice

Confidentiality: ~ The competition agency has established internal

processes to safeguard the confiddityi of information received from
the merging parties or acquiredrohg market inquiries. Likewise,

information provided by third pareis kept confidential. Th

e

competition agency also has the power to issue a statutory

confidentiality order tgrotect information received by it. Such ord

prohibit the publication or comumication of any information,

document, or evidence furnished tndered to, or obtained by t

ers

ne

competition agency in connection with the operations of the competition

agency; or the giving of evidendavolving any such information,

document, or evidence.

Co-operation with other competition agencies: The competition agency

may share non-confidential information relating to a transaction
other regulators, both nationally cainternationally.Where necessary
the agency may request a confidditiiavaiver from merging parties i
order to exchange confidential information.

Weblink:
While neither the New Zeal@d Commerce Commission Merg

with

-

er

Guidelines nor on its website specifigadet out the above process, the
competition agency, as a practicatlgsrocedural matter, complies with

this ICN guideline.

United
Kingdom
OFT

Office of Fair Trading - Mergers - Procedural Guidance

Confidentiality: “It is strict OFT policy to observe confidentiality in
aspects of its operation. Under Parf@he Act, information relating t
any business of an dartaking may not be disclosed unless
disclosure is permitted under the Act. For example, such disclos
permitted with the consent of the person carrying on that busing
such disclosure is for the purposefatilitating the pgormance of the
OFT'’s statutory functions, or in mguance of a European Commun
obligation.”

Procedural Guidance, para. §

Weblink:
http://www.oft.gov.uk/NR/rdonlyres/791B6BA9-E321-49DD-8040-
01DB2E74F5C6/0/0ft526.pdf
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6. Both merging parties and interested thparties should be afforded a meaningful
opportunity to express their viewsSuch opportunities should extend without
discrimination to foreign, asell as domestic firms (RPIV(A)). Third parties should
be allowed to express their views duritige merger reviewrocess (RP VII (C))
however this should not adversatypact the timing of the review.

EXEMPLARS: PROVISIONS THAT A LLOW THIRD PARTIE S TO EXPRESS
THEIR VIEWS

Australia | ACCC Merger Guidelines

“If the requirements of the partiese that the proposed acquisition
confidential, the Commission is unéily to be in a position to provide
the parties with its finalisedview about the acquisition. The
Commission’s position is that itequires the views of market
participants prior to providing arfal response to parties whether is
considers that a proposed acquisit@dnshares or assets may or may
not contravene the Act.”

S

Merger Guidelines, para. 4(6

Commentary: With the exception of a cadiential review of merger
proposals, the competition agency will usually seek the views of
relevant third parties before msding to merging parties who have
informally approached the agencyqurto entering ito a transaction),

or who have made an applicatifor authorisation. Market inquirigs
conducted by the agency generatiglude contacts with the merging
parties’ competitors, suppliers, customers, industry associations, as
well as government agencies and departments, overseas agencies,
consumer groups and trade unions. In case of applications for
authorisation, third parties are invited to submit their views in writing
which, subject to confidentiality @ims, will then be placed on the
public register.

Where merging parties have reqeesthe confidentiareview of a
proposal, the agency will usually sti to undertake market inquiries
when the transaction enters the public domain.

Weblink:
http://www.accc.gov.au/content/item.phtml?itemld=304397&nodeld=
file423f41da237cl&fn=Merger%20Guidelines.pdf

European | Best Practices on the Conduct of EC Merger Control Proceedings
Union
Requests for information: “In carrying out its duties the Commission
may obtain all necessary information from relevant pergons,

undertakings, associations of und&mgs and competent authorities
of Member States.”
Best Practices, para. 26

Commentary: This usually begins after notification, but may |be
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initiated prior to notification where necessary. Information
generally sought by way of written Requests for Information.

Triangular meetings: “In addition tbilateral meetings between D
Competition and the notifying parties, other involved parties or {
parties, DG Competition may decide invite third parties to
“triangular” meeting where DG Competitidoelieves it is desirable,
the interests of the fact-finding inu&gtion, to hear the views of th
notifying parties and such third pigs in a single forum. Sug
triangular meetings, which will be on a voluntary basis and whict
not intended to replace the formadal hearing, wowl take place in
situations where two or more opposing views have been put fo
as to key market data and chdeaistics and the effects of th
concentration on competition the markets concerned.”

Best Practices, para. 3

Weblink:
http://europa.eu.int/comm/competition/mergers/legislation/regulat
best_practices.pdf

on/

Netherlands

Best Practices in Relation to Merger Cases

Involvement of third parties: “Thir@arties are an important source
information and may therefore play snportant role in investigation
of mergers. Through its contact withird parties, NMa can obtain

of
S
a

more complete view of the marketsbe investigated, supplement the

data (such as the size of the market) submitted by the notifying p
and, in some cases, even uncavgossible competition concern. T
responses of third parties theyed often help to understand t
markets and to analyse possible competition concerns. To guarg
balanced investigation, where cessary, NMa collects informatidg
from various players on the relevant market(s) in order to obtai
most comprehensive possible understanding of these market(s).”

Best Practices, para. 3

Commentary: On the notification form, merging parties must ident
the most important third parties (customers, competitors, supplier
branch organisations). Third pagiare then invited to submit their
views at a number of pointkiring the investigation:

a. Three to five days after receipt a notification, a notice is
published in the Netherlan@overnment Gazette. Third
parties are invited to submitein views within seven days;

b. Questions are often sent to third parties during the
investigation;

c. After submission of proposedmedies (so-called ‘market
testing of remedies’);

arties
he

he
Intee a
n

n the
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d. During a hearing, either at tharthparty’s own initiative or by
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invitation from the competition agency;

If necessary, the competition agemogy meet with third parties to
discuss their response.

Weblink:
http://mwww.nmanet.nl/Images/BEST%20PRACTICES%20IN%20F
LATION%20TO%20MERGER%20CASES_tcm16-83487.pdf

New
Zealand

New Zealand Commerce Cmmission Best Practice

The competition agency is required to give notice of the mg
application to any other persomho, in the competition agency
opinion, is likely to have an intest in the pplication. The
competition agency will therefore seek the views of relevant
parties before responding to the merging parties. In some caseg
parties may be invited to submit their views in writing. A
confidential information contained isuch submissions is protect]
from disclosure by the agency.

The competition agency typically also will consult with any persor
who, in its opinion, is able to sist in making a formal merger
determination.

Weblink:

While neither the New Zeald Commerce Commission Merger
Guidelines nor on its website spec#ily set out the above process,
the Commission, as a practical and procedural matter, complies V
this ICN guideline.

rger
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United
Kingdom
OFT

Office of Fair Trading - Mergers - Procedural Guidance

Invitation to comment: “The OFWill invite comments on any public
merger situation under review framterested third parties by means
of an invitation to comment na# published through the Regulatory
News Service and on its websitenat/w.oft.gov.uk, and will also tak
note of any unsolicited commiesrthat are received.”

Procedural Guidance, para. 5.

Weblink:
http://www.oft.gov.uk/NR/rdonlyres/791B6BA9-E321-49DD-8040
01DB2E74F5C6/0/0ft526.pdf
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Chapter Six
Transparency

Transparency refers to the ability of the palib see and understand the workings of the
merger review process. The RPs make ctbat transparency ismportant to achieve
consistency, predictability and, ultimately faess in applying merger review laws, thereby
enhancing the credibility and effectiveness ofgee enforcement. Transparency also allows
merging parties to better understand and preléctikely outcome of particular cases and the
time and costs the review is likely to ehta(RP VIII(A) comment 1). The Recommended
Practices recognize, howeverathransparency requiremerie limited by theobligation to
protect confidential information.

There are many ways for competition agencies to promote transparency. These include,
among others, publishing general guidelines aoiices on substantive law and procedure,
publishing individual enforcement and non-ecfament decisions, issig press releases on
important decisions; issuing statements axphg actions or non-actions that signify a
change in enforcement policy, delivering spesclad publishing infonational materials.
Methods can be combined for increased effeaess. (RP VIII(C) comment 1). In the
discussion that follows, the Working Groupshattempted to provide examples of the
various ways jurisdictions have made their laregulations, and othenaterials relevant to
merger law, policy and practiceadily available to the public.

1. Merger regimes should be transparent webpect to the jusdictional scope of
the merger review law. Publiclavailable materialsshould permit ready
determination of: (i) the types of trangaatto which the merger law applies; (ii)
any exemptions or exclusions from the merger law; and (iii) the precise tests or
thresholds that govern whether the partieust notify the transaction or whether
the competition agency has jurisdictiover a transaction. (RP VIII(B) comment
1). Practical examples are providedChapter One of this Handbook. Some
additional examples of the ways competition agencies have made the scope of
their merger law transparent are provided below.

Canada | Notifiable Transactions underPart IX of the Competition Act -
Interpretation Guidelines

The set of eleven guidelinésintended to assist gees and their counsel in
interpreting and applying the merger law relating to notifiable transactions.
Guidance regarding whether a speciimposed transaction is notifiahle
may be requested from the Bureau through its program of written opinions.

Weblink:
http://www.competitionbureau.gc.ca/internet/index.cfm?itemID=1747&lg=e

Germany | Information Leaflet Relating to the German Control of Concentrations

This information leaflet briefly explainsentral terms that are relevant to the

notification of concentrations such as thresholds, time limits, definition of a
concentration, identification of participating enterprises, and outlines
merger review procedures in Germany.

Weblink:
http://www.bundeskartellamt.de/wDesch/download/pdf/Merkblaetter/
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Korea | A Brief Overview of the Korean M&A Reporting System

This overview answers a series of who, what, when where and| how
questions, including: which transactidlsreport; who igequired to file g
report; when the report should be filed; and how to file a report.

Weblink:
http://www.ftc.go.kr/icn/m_a_guide_5.doc

United | Introductory Guide Il to the Premerger Notification Program To File
States | or Not To File: When You Must Fle a Premerger Notification Report
FTC Form

This guide is the second in a sertggyuides (discussed further below). | It
describes the criteria used to determine whether a transaction is subject to
mandatory pre-closing notificationn@ uses a hypothetical transaction| to
illustrate the application of the Premerger Notification Rules.

Each year, the FTC’s Premerger Notification Office ("PNO") ansywers
thousands of telephone queries regagdhe HSR rules, providing informal
advice on the potential regability of transactionsind on completion of the
Notification and Report Form. To confirm the advice, the private bar pften
memorializes the interpretation in fallow-up letter stating the factual
situation, the questions raised, and #avice given. The PNO has created a

searchable database to provide quick access to these letters, which humber
in the thousands.

The PNO publicizes this service on its website:

“If after reviewing thestatute and rules you stidlan't figure out if your
transaction structure requires preger notification,you can contact
Premerger Notification Office (PNO)adt member for informal guidance.
This informal advice is not bindingn the PNO, Commission staff or the
Commission but is provided to assigiur determination of reportability.
Staff telephone  numbers and e-mail addresses are| at
www.ftc.gov/bc/hsr/staffphone.htm

js

D

If you call and receive advice frothe PNO, you may confirm the staff
member's advice by sending a letter to the PNO. You should address the
letter to the staff member and include the date you called, reiterate the facts
presented, and state the conclusion redciNote that letters received are

subject to the Freedom of Information Act. Letters received can be reviewed
in redacted form (confidential information such as namesare removed
on the PNO's informal interpretation database, located| at
http://www.ftc.gov/bc/hsr/informal/index. htmil

Weblink:
http://www.ftc.gov/bc/hsr/introguides/guide2.pdf
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2. Merger regimes should be transparent wétbpect to the proderes applicable to
merger review. The Transparen®ecommended Practice recommends that

publicly available materials permit ready determination of:

(i) the identity and

contact details of the competition ages;i (i) any filing deadlines; (iii)
notification procedures, inatling the information to b@rovided in the initial
filing; (iv) any filing fee; (v) review periods; (vi)suspensive periods and any
limits on implementing the transactionigr to clearance: (vii) investigative
procedures; (viii) any deadlines that theerging parties, third parties, or the
competition agencies must obey during the review period; (ix) procedures and
deadlines for appealing adverse dewisi or for challenging a merger: (x)
procedural rights of merging and thirdrpas; and (xi) enforcement procedures
pertaining to violations of the merger laws. (RP VIII(B) comment 2)

Canada

Notifiable Transactions and Advarce Ruling Certificates (ARC) Under
the Competition Act: Procedures Guide

The Procedures Guide provides averview of merger notificatio
requirements and sets out the general approach taken by the Com

Bureau (the "Bureau™) with respectgoenotification and ARC procedures.

Fees and Service Standards Handbook

This handbook is intended to provide guida as to the type of informatio
that should be included as part of a competition brief or additional
submissions appended to a merger natiftn or in a request for an ARC.

X
petition

These materials will assist the Bureau in its determination of the complexity

of a proposed transaction or busmesnduct and will help expedite the
review process.

Weblinks:
http://www.competitionbureau.gc.ca/internet/index.cfm?itemID=1287&

http://www.competitionbureau.gc.ca/internet/index.cfm?itemID=1337&

g=e
g=e

ICN

Merger Templates

To provide ready public access tdarmation on ICN members' merg
review systems, the Nification & ProceduresSubgroup has establish

er
bd

links to ICN Members’ responses teat of questions addressed to member

agencies (the "template”). The template is designed to highlight imp
features of each member's mergewrieay system, such as notificatic
thresholds and review periods.

Weblink:
http://www.internationalcompetitionnetwork.org/mergercontrollaws.htm

prtant
n
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Ireland

Revised Procedures for theReview of Mergers and Acquisitions

The Revised Procedures outline ethAuthority’s aproach to the

examination of mergers and acquis, publication ofnotifications,

preliminary assessment, requirements for further information, discussions
with merging parties, special prowsis for media mergers, submissions

from third parties and determinations by the Authority.

Weblink:
http://www.tca.ie

United | Mergers Procedural Guidance
Kingdom
OFT This Guidance provides extensive details on the OFT’s merger review
procedures, including the various waerties can ask the OFT to consider
a merger, the content of submissions, and the assessment process.
Weblink:
http://lwww.oft.gov.uk/NR/rdonjres/791B6BA9-E321-49DD-8040-
01DB2E74F5C6/0/0ft526.pdf
United | Guide I: What is the Premerger Notfication Program? An Overview
States
FTC Guide Ill: A Model Request for Additional Information and

Documentary Material

Guide IV: What Goes Where — Hav To Complete the Premerger
Notification Report Form

Guide | is an overview of the prenger program and the way it operat

ES,

Guide 1l contains materials designed for the attorneys of the antitrust

enforcement agencies to assist preparing requests for additional
information. It is includedn this series to providan example of what the

parties might expect if either oféghenforcement agencies issues a second

request. Guide IV clarifies the ceat method for providing the required

information in the notification form and includes two sets of sample forms

that illustrate the proper manngy which to complete the form.€., for an
asset acquisition and for a voting securities acquisition).

Weblink:
http://lwww.ftc.gov/bc/hsr/itroguides/introguides.htm

3. Merger laws and regulations often are weritin general terms, and the principles
and criteria used to applydhsubstantive standard ofview set forth in the basic
legislation are often dewgbed through administrativpractice and case law.
Accordingly, to achieve transparency, publicly available materials should include
not only the basic legislation, but also the relevant lzageenforcement policies,
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and administrative practices that clardpd develop the baslegal framework.
In particular, these supplemental mmatls should provideinsight into the
substantive principals and criteria (i.e.abmical framework) that the competition
agency uses in applying the law.After acquiring sufficient experience,
competition agencies may wish to cmles publishing guidelines on merger
analysis, procedure, and/or jurisdiction dssist interested parties in handling
future merger cases. Many competitiorergies find it usefl to obtain public
input prior to issuing such guidelines.

ICN

Merger Guidelines Workbook (forthcoming April 2006)

The workbook contains a checklist of topithat authors of new or revised
merger guidelines may wish to coveitth an explanation as to why these
topics have value in merger assessma@uit suggests how the topics might be
assessed in practice. It is expedtet the Workbook will represent a usefu
sourcebook on a framework for analysthg competition effects of mergers

The Merger Working Group also $iandertaken a project on merger
guidelines that describes how certaiarger guidelines address key topics
(market definition, unilateral effects, calimated effects, baars to entry and
expansion, and efficiencies). Available at
http://www.internationalcompetitionnetwaorg/seoul/analysisofmerger.html

Weblink:
http://www.internationalcompetitionnetwaorg/investigatioandanalysis.htm

4.

The RPs advise that a reasoned explanashould be provided for decisions to
challenge, block or condition the cleacanof a transaction, and for clearance
decisions that set a precedent or regmesa shift in enforcement policy or
practice.

Australia

Public Competition Assessments

To improve the handling of matteemd provide an enhanced level of
transparency in its decision makirtige ACCC has commenced a process of
providing a Public Competition Assessrhentlining the basis for reaching its
final conclusion on a transaction proposélere: a merger is rejected; a merger
is subject to enforceable undertaking® therger parties seek such disclosure;
or a merger is approved but raisegartant issues that the ACCC considers
should be made pubilic.

Weblink:
http://www.accc.gov.au/content/indehtml/itemld/501191/fromitemid/6204

European
Union

Publications, press-releases and Comssion decisions on individual cases

The EC posts publications, presseades and Commission decisions on
individual cases arranged by case nambompany name, date, decision type
and NACE code.
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Weblink:
http://europa.eu.int/comm/competition/mergers/cases/

Germany

Publication of Decisions

The Bundeskartellamt publishes all decisitmblock a merger, to condition a
clearance, or to clear a merger in phase Il.

Weblink:
http://www.bundeskartellamt.de/wDeutsatehiv/EntschFusArchiv/ArchivFus
on.shtml

United
States
DOJ

Issuance of Public Statements Upo@losing of Investigations

In December 2003, the Antitrust Dson announced that on appropriate
occasions it would issueublic statement describing the reasons for cloging

an antitrust investigation. According tioe notice, the Antitrust Division wi
consider issuing a public statement in the following circumstances and w
following considerations in mind: Eh Division will consider issuing
statement only if the investigation hpseviously been puiely confirmed by
the Department; the Division will ewsdte whether the matter has recei
substantial publicity -- in general the more publicity that a matter has reg
the more likely it is that the Divisiowill issue a statement; the Division w|
evaluate the value to the public in radeg information regarding the reaso
for non-enforcement, including public ttus the Department’'s enforcemet
and the value of the analysis for otlerforcers, businesses and consum
The Division, in its notice, identifiethe steps that it will adhere to wh
issuing such a statement, includingatthno confidential or privilege
information will be disclosed.

Weblink:
http://www.usdoj.gov/atr/public/guidelines/201888.htm
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United
States
FTC

Issuance of Public Statements Upo@losing of Investigations

The FTC has begun issuing public statetaeescribing the reasons for closi

certain investigations, although it has restuied a formal policy statement of its

intentions to do so. See, for example:

“Statement of the Commission In the MatbérArch Coal, Inc., et al.,” June 13
2005.
Weblink: http://www.ftc.gov/os/adjm/d9316/050613commstatement.pdf

“FTC’s Competition Bureau Closes Investigation into Comcast, Time Wartf
Cable and Adelphia Communications Transactions”
Weblink: http://www.ftc.gov/opa/2006/01/fyi0609.htm

9

ner
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5. The RPs encourage agencies to phbleaterials on a publicly accessible,
dedicated website. (RP VIII(C) comment 4)

ICN To provide ready public access to infation on ICN members' merger review
systems, the Notification & Procedur&ubgroup has edibshed links to
merger-related materials on ICN members' websites. On these linked |pages,
members have posted materials that may include their current merger
legislation, implementing rules andegulations, guidelines, and related

materials.

Weblink:
http://www.internationalcompetitiomtwork.org/mergercontrollaws.html

67


http://www.internationalcompetitionnetwork.org/mergercontrollaws.html

Chapter Seven
Remedies

1. Addressing the Competitive Harmfrom the proposed transaction: The RP’s
make clear that effective merger lawf@ceement requires a careful factual and
economic analysis of the proposed tratisa, including detaileé analysis of the
markets, entry, potential efficiencies, and the possibility of competitive harm.

If the enforcement agency determines that the transaction would be unlawful,
then the goal of that enforcemedecision should be to prevent the
competitive harm that might be createdtbg merger — that is, to maintain or
restore the competition that would hest in the transaction (RP Xl (A)
comment 1). In most cases, that goah be achieved by imposing remedies
that serve to ameliorate the anti-cotipee effects — most often by requiring
a divestiture. If, however, such remedss unlikely to preent that harm, or

if the merging parties do not agree telswa remedy, the merger may need to
be prohibited outright (RP XI (A) commeBj. In jurisdictions that have had
an active merger enforcement prograthe great majority of unlawful
transactions have beetealt with by agreed-to meedies that permit the
transaction, as revised, to go forward.

An effective merger law enforcementigram relies on the business and legal
communities’ full understanding of thegency’s analytical framework and
procedural regime. Accordingly, the aggrshould strive to make clear to the
public how it examines mergers and what procedures are in place for resolving
concerns through agreed-to revisiots the transaction. Some major
enforcement agencies have made efforts in recent years to make their views
understood, through formal issuance“gfiides,” “bulletins,” “notices,” and

other public documents.

EXEMPLARS — GENERAL SOURCES:

Canada | Draft: Information Bulletin on Merger Reedies in Canada (2005) (DRAFT
Canada Bulletin);

Weblink:
http://www.competitionbureau.gc.¢dbFs/info_bulletin_mergerremedies_051
017 _e.pdf

European | Commission notice on remedies accéfgainder Council Regulation (EEC)
Union No. 4064/89 and under Commission Redioin (EC) No 447/98 (2001) (EC
Notice);

Weblink:
http://europa.eu.int/comm/competitiomérgers/legislation/remedies.htm
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United Antitrust Division Policy Guide to Mger Remedies (2004)(D0OJ Guide);
States
DOJ Weblink:

http://www.usdoj.gov/atr/public/guidelines/205108.htm

United Frequently Asked Questions aboutrger Consent Order Provisions (2002),
States (BC FAQS);

FTC Weblink:
http://www.ftc.gov/bc/mergerfag.htm

Statement on Negotiating Merger Remedies (2003), (BC Remedies
Statement);

Weblink:
http://www.ftc.gov/bc/bestprices/bestpractices030401.htm

Statement on Guidelines for Merger Istigations (2002) (BC Investigations
Statement);

Weblink:
http://www.ftc.gov/os/2002/12/bcguidelines021211.htm

United Application of divestiture remediéis merger inquiries: Competition
Kingdom | Commission Guideline2004) (U.K. Guidelines);
OFT and
CcC Weblink:
http://www.competition-
commission.org.uk/rep_pub/rules_and_guide/pdf/divestiture_remedies_guidan
ce.pdf

All of these publications are eful tools for learning the positns and approaches that these
particular agencies follow in examining how temedy unlawful merger transactions. It
would be useful for each enforcement agemayrelease such information for its own
jurisdiction.

EXEMPLARS: OVERALL PURPOSE

Canada “Remedies are required when a mergerproposed merger (“merger”) |s
likely to prevent or lessen competition substantially in one or more relevant
markets. In such cases, the Commissioner of Competition (hereipafter
referred to as “the Bureau” or “the Commissioner”) will take remedial a¢tion
to prevent a merged entity, alone orcmordination with other firms, from
having the ability to exercise market pow&/hen the Bureau has reason to
believe that a merger is likely to prevent or lessen competition substantially,
it can either apply to the Competitidmibunal (“Tribunal”) to challenge it
under section 92 of the Competition Atthe Act”) or negotiate remedigs
with the merging parties to resolve the competition concerns by consent.”

DRAFT Canada Bulletin at 1.
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European
Union

“It is the responsibility of the Commssion to show that a concentratipn

creates or strengthens market structures which are liable to im

pede

significantly effective competition in the common market. It is [the
responsibility of the parties to @l that the proposed remedies, once
implemented, eliminate the creation strengthening of such a dominant
position identified by the Commission. This end, the parties are requined
to show clearly, to the Commissiensatisfaction in accordance with |jts

obligations under the Merger Regulatitimat the remedy stores conditions
of effective competition in the common market on a permanent basis.”

EC Notice at 6

United
States
DOJ

“The purpose of this Guide is toguide Antitrust Divsion attorneys and

economists with a framework for fashing and implementing appropriate

relief short of a full-stop injunction in merger cases. The Guide focuse

S on

the remedies available to the Divisiand is designed to ensure that thpse
remedies are based on sound legal ezwhomic principles and are closely

related to the identified competitiverna The Guide also sets forth policy
issues that may arise in connection wdifferent types of relief and offers

Division attorneys and economists guidance on how to resolve them.”

DOJ Guide at |

United
States
FTC

“The Commission's remedial objective - to prevent the anticompetlitive

effects likely to result from a merger that the Commission has determin
unlawful - provides the framework for tlsaff's analysis of the scope of

ed is
a

proposed divestiture. That framewads supported by the conclusions the

staff has drawn about the relevantrked, barriers to entry, competitive
effects, and likely efficienciedf the Commission corigdes that a proposed

settlement will remedy the merger'stiaompetitive effects in the relevan

t

market, it will likely accept that settleent and not seek to prevent (or

unwind) the merger.”

BC Remedies Statement (Footnotes omitte

United
Kingdom
CC

d.)

“Where the CC concludes that a relevanerger situation has resulted, |or

may be expected to result, in a substantial lessening of competition (SL

C), it

will decide whether action should be taken by the CC, and whether to

recommend action be taken by others,remedy, mitigate or prevent the

SLC or any adverse effect resulting from the SLC. In either case, the CC

will need to state in its report the actilmnbe taken and what it is designed
address.”

U.K. Guidelines at | 1.5.

EXEMPLARS: MAKING REMEDIES PUBLIC

to

United
Kingdom
CC

“The CC will start discussing possible remedies with the merger partie
others after publication of its notice pbssible remedies with or followin
publication of provisionafindings. The CC willconsider remedy option

s and
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proposed by the merger parties and the addition to its own options. The
onus will be on the parties to demonstrate that their proposed remedy options
will address the expected SLC and thsuteng adverse effects. The CC will
consult customers, competitors and oth&rvant parties, as necessary, to test
remedy options prior to arriving atfinal decision on remedies.

The CC will publish its decisions on the competition question and remedies
together with supporting reasons and infation in a final report. The repart
will contain sufficient detaill on remedies to provide a firm basis| for
implementation by the CC through the acceptance of undertakings or the
imposition of orders. The action the C®ea in respect of remedies must|be
consistent with the decisions in thimal report unless there has been a
material change of circumstances since the preparation of the report or the CC
has a special reason for acting differently.”

U.K. Guidelines at 11 1.9 — 1.1D0.

2.

Providing a Transparent Framework for the Proposal, Discussion, and
Adoption of Remedies: The RPs underscore that it is incumbent on any
enforcement agency, as noted above, to explain clearly both the analytical
framework for its enforcement effortsnch the procedures iwill follow in
pursuing those efforts (RP Xl (B) comment 1y the United States, the process is

set forth in statutes, such as the Tunney Act, 15 U.S.C. § 16, et seq., and the
Federal Trade Commission Act, 15 WLS8§ 41, et seq., as well as the FTC’s
Rules of Practice, 16 C.F.R. § 0.1, et seq.

EXEMPLARS: STATUTES, RULES, LESS FORMAL GUIDELINES

European | “Pursuant to Article 6(2) of thdlerger Regulation the Commission may

Union declare a concentration compatiblgth the common market, where it |is
confident that following modificabn a notified concentration no longer
raises serious doubts within the miegnof paragraph 1(c). Parties can
submit proposals for commitments to the Commission on an informal basis,
even before notification.  Where the parties submit proposals for
commitments together with the notiftaan or within three weeks from the
date of receipt of the notification,dldeadline for the Commission's decisjon
pursuant to Article 6(1) of the Meeg Regulation is extended from ope
month to six weeks.”

EC Notice at {1 33 et seq.

United | Tunney Act, 15 U.S.C. § 16, et sefederal Trade Commission Act, 15

States | U.S.C. 841, et seq.; FTC Ruleshfactice, 16 C.F.R. § 0.1, et seq.

United | “Opportunity to submit a proposed consent order:

States

FTC (a) Where time, the nature of the peeding, and the public interest permi

tl
any individual, partnership, or cormdion being investigated shall be
afforded the opportunity to submitrtugh the operating Bureau or Regional
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Office having responsibility in the matta proposal for disposition of the
matter in the form of a consent ordegreement executed by the party being

investigated and complying with tihhequirements of §2.32, for consideration

by the Commission in connection with a proposed complaint submitted by
the Commission's staff.
(b) After a complaint has been issudte consent order procedure described
in this part will not be available except as provided in §3.25(b).”

Rule of Practice 2.31, 16 CFR § 2.1

United | “Each mergeremedy must be examined in the context of the underlying

States | antitrust case. In the majority of horizontal merger cases, however, the
FTC Commission will require a divestiture to remedy the likely anticompetjtive

effects; there may be additional olaigpns imposed on éhparties as the
circumstances require. After the staff has identified likely anticompetitive
effects from the merger, it will be preparto discuss with the parties what it

has learned and what it believes an acd#gtdivestiture must include. This
discussion should involve on the Conssion's side the investigating staff
from the Bureau of Competition (ilucling its Compliance Division) and the
staff from the Bureau of Economic3he staff has found it productive at this
point in the investigation to involven the parties' side not only outsigde
counsel (if the parties are so represé)tbut representatives from inside the
firm as well, including individualgvolved in operating the company.”

Statement on Negotiating Merger Remedies, generally.

Less formal explanations also appear in aasi enforcement guides, such as the Merger
Guidelines, and other materials availablelmFTC’s and DOJ’s websites and elsewhere.

Whether an agency has a strictly formabqadure for submitting proposed remedies, as at
the EC, or follows a less formal approach, as at the U.S. agencies, it is important that a party
know what type of remedy package will satisfy the agency. For example, the FTC Statement
describes what steps a party must followptopose, negotiate, and complete a remedy
package that satisfies the agency. In iy, parties will know exactly where they stand,

and, whether the two sides agree or not onstiisstance of the mattehere will be little
disagreement about what steps the parties takst and what issues they must address.

EXEMPLARS — HOW A REMEDY MAY BE RAISED

Canada | “When a merger is likely to prevent or lessen competition substantially, the
Bureau generally prefers to negotiate an agreement with the merging parties
without proceeding to litigation. This approach enables a less costly and
more expeditious resolution of the matteln negotiatinga resolution, the
Bureau aims to address competition @ams in all markets where a likely
substantial lessening or prevention aampetition has been identified. |n
cases where it is not possible to address all such competition issyes on
consent, where appropriate the Burésprepared to consider limiting or
narrowing the scope of litigation. Thénables the uncontentious parts of a
merger to proceed while the Bureau challenges those portions that are likely
to result in a substantial lessening or prevention of competition before the
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Tribunal. Such settlements normally require the merging parties to ag

ree, at

a minimum, to hold separate the busses and/or assets that could be|the

subject of an order. Hold-separgvisions are described more fully
Parts Il and Il below.”

DRAFT Canada Bulletin at 9 4

Commentary: Not all jurisdictions follow this precise approach (allow
uncontentious parts of a merger pooceed), but parties involved wi
Canada’s Competition Bureau understand the necessary element th
must show in proposing remedies to the Bureau.

n

=

ing
th
at they

EXEMPLARS: USE OF THE “MARKET TEST”

If an agency will follow the practice of consulting with appropriate third parties when
considering proposed remedies (the “market)tetat practice shoultde clearly enunciated
(RP Xl (B) comment 2).

Canada

“Prior to agreeing to an asset package, the Bureau may seek information

from the marketplace to determiménether a proposed remedy would

be

saleable, viable and ultimately effective in eliminating the substantial
lessening or prevention of competition arising from a merger. This market
testing, which is subject to confidentiality constraints, may include seeking

information from industry participants such as competitors, customer
suppliers as well asdm industry experts.”

DRAFT Canada Bulletin at § 1]

5 and

~

United
Kingdom
CC

“The CC will consult customers, competitors and other relevant parties, as

necessary, to test remedy options ptorarriving at a final decision o
remedies.”

U.K. Guidelines at 7 1.9.

United
States
DOJ

DOJ also may consider the viewsanfstomers and suppliers. “Because
purpose of divestiture is to preserve competition in the relevant marke
Division will not approve a divestiture if the assets will be redeplc
elsewhere. Thus, there should be ewitk of the purchaser’s intention
compete in the relevant market. Swstdence might include business pla|
prior efforts to enter the market, status as a significant producer of
complementary product. In addition, customers and suppliers of firms
relevant market are often an importaaurce of information concerning
proposed purchaser’s intentions and apilo compete. Accordingly, the
insights and views will be considereddowever, in no case will they I
given veto power over a proposed purchaser.”

DOJ Guide at 1 IV.D
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United
States
FTC

The FTC may also solicit informationofm third parties during the process

The parties will likely negotiate the tesnof the proposed decision and order
with the staff at the same time they are negotiating terms of the purchase
agreement with the proposed up-front buyer. The staff will not disclose to
the buyer the detailsf the negotiations betweenetlstaff and the parties.
The parties should be aware, howewubat the staff will discuss relevant
issues with the buyer, especially th@secerning the scope of the assets to
be divested. The staff may also dissuhese issues with others who might
be knowledgeable about the market d®&dable to evalua the proposed
divestiture, such as other competitors, customers, suppliers, and employees.
The process, therefore, will be aterative one; to the extent the staff
continues to learn about the marlaid competition as it questions the
proposed buyer, competitors, customers, suppliers, and others, changes to the
asset package, the proposed decisiod order, or the purchase agreement
may be required. Such changes maglude adding assets to or deleting
assets from the package of assetbdodivested; adding obligations to |or
eliminating obligations from the decisi@md order, or otherwise altering or
modifying the proposed divestiture agreement.”

BC Remedies Statement

Commentary: In addition, at a later point ithe process when the FTC|is
considering whether to issue a proposedsent agreement, it solicits public
comment on it and issues an accamgng “Analysis to Aid Publig
Comment,” explaining the basis of gaforcement action. See Rule 2.34(c)
of the FTC’s Rules of Practice, 16 (RF.8 2.34(c). Bymaking clear to the
legal and business community how the agency will entertain and nedotiate
merger remedies, the agency’s enforcement efforts will be more successful.

3.

Procedures and Practices Should be Edtéished to Ensure that Remedies are
Effective and Easily Administrable. An enforcement agency should establish
clear procedures for assuring that rerasedare enforceable. Clear and precisely
written documents are critical, both because the parties will fully understand their
obligations and because theeagy will be able to ire compliance. It may
therefore be necessary to include in rdgndocuments provisionthat assure the
agency’s ability to obtain compliance.

Comment To be effective, and to enmee administrabilit, a remedy should
define the parties’compliance requiremecitarly and precisely. For example, it
should define the businesses or assetered by a remedy as well as the terms
under which the divestiture is to be carrieat, the specific characteristics of a
suitable buyer, and any applicable deadlines.

EXEMPLARS: STATEMENTS AND SPECIFIC LANGUAGE

European | “Commitments are offered as a means of securing a clearance, with the

Union

implementation normally taking place aftee decision. These commitments
require safeguards to ensure theiccassful and timely implementation.
These implementing provisions will forpart of the commitments entered
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into by the parties vis-a-vis the Comm@si They have to be considered|on
a case-by-case basis. Thisngarticular true for th fixed time periods laid
down for the implementation, which shduin general be as short as|is
feasible. Consequently, i not possible to standhise these requirements
totally.”

EC Notice at | 44

United | “A remedy is not effective if it cannot be enforced. Remedial provisions that
States | are too vague to be enforced or tbhatld be construed when enforced|in
DOJ such a manner as to falort of their intended ppose can render useless the
enforcement effort that went intoviestigating the transaction and obtainjng
the decree, leaving the competitive harm unchecked. The same is true of a
decree that fails to bind a person anttity necessary to implementing the
remedy. A defendant will scrupuldusobey a decree only when the
decree’s meaning is clear, and when the defendant and its agents knpw that
they face the prospect of fines or ingonment if they disregard the decree.
Courts are certain to impose sushnctions only when (a) the decree
provisions are clear and understandanld (b) the defendant’s agents knew,
or should have known, about the dequeavisions.”
DOJ Guide at T Il

United The FTC typically requires partiesiteclude the following paragraph in a

States | consent agreement:

FTC
“By signing this Consent AgreemerRRespondent represents and warrants
that it can accomplish the full relief contemplated by the Consent Agreement
and the attached Order, and that all parents, subsidiaries, affiliates, and
successors necessary to effectuate thll relief contemplated by this
Consent Agreement and Order are bouradehy as if they had signed this
Consent Agreement and were made iparto this proceeding and to the
Order.”

Divestitures: RP Xl (B) Comment 2: Remedies carkg¢atwo basic forms: (a) structural
remedies, which involve a change in the madteticture (such as commitments to divest
assets), and (b) behavioral remedies, whitlolve constraints on thieiture conduct of the
merged entity (such as commitments with respeccertain contractual clauses). Certain
remedies, such as commitments involving licensihigtellectual propertyights or access to
facilities, may be characterized as struatar behavioral, depenmtj on the circumstances.
Remedies adopted in respect of a proposads#action may consist of structural and/or
behavioral components. Structural remedigs easier to administer than behavioral
remedies because they do not require mediulang-term monitoring to ensure compliance.

EXEMPLARS AND COMMENTARY: SCOPE OF THE DIVESTITURE PACKAGE

Canada | “The anti-competitive effects that are likely to arise from a merger result
from a structural change to the marKkénless structural changes that have
harmful effects on competition are tleaged, they are often long-lasting

and can adversely affect innovati@eponomic performance and consumer
welfare. Accordingly, structural remedi are usually necessary to eliminate
the substantial lessening or prevention of competition arising from a merger.
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Competition authorities and the courtsigerlly prefer structural remedies
because terms are clearer and mortagerless costly to administer and
readily enforceableStructural remedies avoid many of the disadvantages
associated with behavioural remedies, including:

« direct costs of monitoring the actestiof the merged entity, and its
adherence to the terms of the remedy;

* indirect costs associated with efforts by the merged entity to circumve
spirit of the remedy; and

 costs to other market participant®wnust rely on arbitration proceeding
arising from selfgoverning mechanisms.

In addition, behavioural rerdees are typically lesdfective than structural
remedies because attempting to taggiconduct may prevent the merged
entity from efficiently responding tchanging market conditions and they
may restrain potentially procompetitive behaviour by the merged entity
other market participants. Deternmg the appropriate duration of a
behavioural remedy may also be difficidspecially because it often deper
on how long it will take for new entrgr expansion to be established.”

DRAFT Canada Bulletin &q 9-10 (footnote omitted).

European
Union

“Where a proposed merger threatdnscreate or strengthen a domin:
position which would impede effective competition, the most effective
to restore effective competition, apart from prohibition, is to create
conditions for the emergence of riew competitive entity or for th
strengthening of existing competitors via divestiture.”

EC Notice at T 13,

European
Union

“In a typical divestment commitmerthe business to be divested normg
consists of a combination of tangibledaintangible assets, which could tg
the form of a pre-existing company group of companieyr of a busines
activity which was not previously ingoorated in its own right. Thus th
parties, when submitting a divestiture commitment, have to give a p
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and exhaustive definition of the intendsubject of divestment (hereaft
referred to as “the description of theisiness” or “the description”). Th
description has to contain all the elertseaf the business that are necess
for the business to act as a viable competitor in the market: tangible (s
R & D, production, distribution, $&s and marketing activities) ar
intangible (such as intellectual properights, goodwill) assets, personn
supply and sales agreements (with appropriate guarantees abo
transferability of these), customdists, third party service agreemen
technical assistance (scopeyration, cost, quality) ansb forth. In order tg
avoid any misunderstanding about the bessto be divested, assets that

used within the businedsut that should not, accordjnto the parties, be

divested, have to be identified separately.”

EC Notice at 1 46|
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United
Kingdom
CcC

“Structural remedies, such as dittege or prohibition, are likely to be

preferable to behavioural remedies,iethseek to regulate the behaviour

of

firms, as structural remedies addréise effects of a merger more directly

and will usually require less monitoring or enforcement of complia

nce.

However, behavioural remedies may ¢@nsidered more suitable in some
circumstances, for example where the SLC is expected to be of limited
duration or where the relevant custorbenefits expected from a merger are

substantial and behavioural remed® likely to be more effective i
preserving these than structural remesdi In certain circumstances, it m

N
ay

also be necessary to add behaviounale@ies to a structural remedy in order

to provide an effective and comprehensive solution. For examp
divestiture may need to be supporbgda commitment from the merged fir
to supply inputs for a limited period at agreed prices.”

U.K. Guidelines at 7 1.8.

United
States
DOJ

“Structural remedies are preferred tonduct remedies in merger cas
because they are relatively clean and certain, and generally avoid
government entanglement in the market. A carefully crafted dives
decree is “simple, relatively easy @dminister, and sure” to preser
competition. A conduct remedy, on the other hand, typically is n
difficult to craft, more cumbersome andstly to administer, and easier th
a structural remedy to circumvent.”

DOJ Guide at  IlI.A]

Commentary — Additional Necessary Terms:

United
States
DOJ

Limited conduct relief can be useful @ertain circumstanseto help perfec
structural relief. One example of a potentially appropriate transit
conduct provision is a short-term supplgreement. While long-term suppg
agreements between the merged fird ¢éhird parties on terms imposed

the Division are generally undesitap short-term supply agreements

occasion can be useful when accamgng a structural remedy. F
example, if the purchaser is unabdemanufacture the product for a limite
transitional period (perhaps as plaate reconfigured or product mixes &
altered), a short-term supply agreement can help prevent the losg
competitor from the market, even temporarily. In such a case, the po
problems arising from supply agreements are more limited, given their
duration, and may be outweighed byeithability to maintain anothe
competitor during the interim.

Similarly, temporary limits on the merged firm’'s ability to reacqu
personnel assets as part of a divestitoay at times be appropriate to ens
that the purchaser will be a viable competitor. The divestiture of any p¢
of a business unit would normally involve the transfer of personnel fron
merging firms to the purchaser of the assets. Incumbent employees off
essential to the productive operation & thivested assets, iaularly in the
period immediately followmg the divestiture (i.e., they may be integral
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employees may have uncommon hieical knowledge of particular

manufacturing equipment or may be theéhors of essential software. While
knowledge is often transferrable mproducible over time, the immediate
loss of certain employees may substdiytieeduce the ability of the divested
entity to compete effectively, at least at the outset. To protect against this
impairment, the Division may prohibitehmerged firm from re-hiring these
employees for some limited period.

DOJ Guide at T 11.B.E.1|.

United “If the parties are required to divgsatents, technologgnd know-how, they
States also may be required to providechnical assistance until the buyer
FTC understands the use of the patents, technology, and know-how. If ¢ertain

employees are key to the use of tthehnology or know-howthe parties may
be required to encourage those key employees to transfer to the buyer, for
example, by providing financial and othacentives to assure that the buyer
has access to the key employees. If reputation is a critical compongnt of
effective competition (which cannot be transferred), the parties must assure
that the buyer is not at a competitive disadvantage because it lacks the
reputation the parties have. The pmmtmay be required to persuade
customers to switch to the buyer andriftremain with the buyer for some
transitional period during which time thoeiyer will be able to establish its
reputation.”
BC Remedies Statement

Approving the Acquirer: The goal of any merger remedyts maintain (perhaps through
prohibition, or more often throughuick divestiture), or rester(through a divestiture that

may occur some time after the merger transagtibe competition that would otherwise be
eliminated in the transaction. Accordingly, theal of a divestiture must be to “enable the
prospective purchaser to be a viable and long-term competitor in the market in which the
competitive harm was identified.” (RP XI (C) commiel).  Achieving this goal requires a

close understanding of the facts, and, in paldic an in-depth review of the proposed
acquirer for divested assets. The enforcement agency, to that end, should retain the authority
to approve any proposed acquirer.

COMMENTARY AND EXEMPLARS

Canada | “In addition to approving the remedwgkage, the Bureau must approve the
buyer of divested assets émsure they are not sold a less than vigoroys
competitor or to a firm who may increase the likelihood of coordinated
behaviour. Requiring thiapproval increases the likelihood that the buyyer
will provide a competitive constraint.”

DRAFT Canada Bulletin at § 54

Al

European | “In order to ensure the effectiveness of the commitment, the sale to a

Union proposed purchaser is subject tooprapproval by the Commission. The
purchaser is normally required tbe a viable existing or potential
competitor, independent of and unconeelcto the parties, possessing the
financial resources, proven expertised ehaving the incentive to maintajin
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and develop the divested business as an active competitive for
competition with the parties. Inddition, the acquisition of the business

a particular proposed purchaser mumgither be likely to create new

competition problems nor give rise taigk that the implementation of t
commitment will be delayed.”

EC Notice at 49|

ICN

Comment 4: The remedy’s effectivenesay also depend on the identity

ce in
by

e

of

the prospective purchaser of the assetse divested. For a remedy to |be
effective, it should enable the prospee purchaser to be a viable and long-

term competitor in the market in whitlhe competitive harm was identified.

Therefore, the agency should retahe authority and have appropriate

procedures to approve a prospective purchaser.

ICN Recommended Practices at XI(C), comment 4

United
States
DOJ

“The Division must approve any propeak purchaser. Its approval will be
conditioned on three fundamental teststst-divestiture of the assets to Ol1he
nd, the

proposed purchaser must not itself cause competitive harm. . . . Sec
Division must be certairthat the purchaser has the incentive to use
divestiture assets to compete in thevaitg market. . . . Third, the Divisio

the
n

will perform a “fitness” test to ensure that the purchaser has sufficient

acumen, experience, and financial capgbtb compete effectively in the

market over the long term. Divestiture decrees state that it must be

demonstrated to plaintiff's sole tsdaction that the purchaser has |

“managerial, operational, technicahd financial capability” to compete

effectively with the divestiture assets.”

DOJ Guide at 1 IV.D

United
States
FTC

“In virtually all of the Commission'sorders that redee a post-order

he

divestiture, the parties are ordered twedi certain assets within a certain

time period "to a buyer thakceives the prior gooval of the Commission
and in a manner that receives thepapproval of the Commission.” The

Commission must thugpgarove both the buyer of the assets and the ma
of the proposed divestiture.e., the purchase and sale contract and
related agreements. It is the pagtiburden to prove that the propos

nner
all
ed

divestiture - both the buyer and ethmanner - meets the specific

1]

requirements of the Commission's orded aatisfies its remedial purposes.

BC Remedies Statement.

United
Kingdom
CcC

“The merger parties will need to obtahe CC’s approval of the prospective
purchaser. The CC'’s approval of a pasér may be subject to clearance

by a relevant competition or regulatory authority.”

U.K. Guidelines at § 4.2.
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Not all jurisdictions set forth specific rulesgerding what must bénewn in order to obtain
agency approval of a divestiture. For exanptule 2.41(f) of the FTC’s Rules of Practice
provide for how a divestiture application is handled, but the informal staff guidance for the
content of such applicatns appears elsewhere.

Commentary — What Must be Shown:

United | “Because the purpose of divestiture ts preserve competition in the
States | relevant market, the Division will not approve a divestiture if the assets will
DOJ be redeployed elsewhere. Thus, trereuld be evidence of the purchaser’s
intention to compete in the relevamiarket. Such evidence might include
business plans, prior efforts to enter the market, or status as a significant
producer of a complementary produet.addition, customers and suppliers
of firms in the relevant market are often an important source of information
concerning a proposed purchaser’s ntittns and ability to compete.
Accordingly, their insights and views will be considered. However, in no
case will they be given veto power over a proposed purchaser....

In determining whether a proposed ghaser is “fit,” the Division will
evaluate the purchaser strictly os bwn merits. The Division will ngt
compare the relative fitness of muléppotential purchasers and direct a

sale to that purchaser that it deems the fittest. The appropriate remedial goal
is to ensure that the selected paser will be an effective, viable
competitor in the market, according to the requirements in the consent
decree, not that it will necessarily thee best possible competitor.”

DOJ Guide at [ IV.D

United | “The staff will evaluate a proposed buyer very carefully to determine
States | whether the buyer is financiallyd competitively viable. . . .
FTC
To the extent possible (and consistent with confidentiality concerns),
counsel for the parties should reviewdrece sheets andhar financial data
to determine whether the buyer has the necessary financial resources. The
parties and the buyer should assess hdradny financial information would
be of concern to the Commission, ®xample, significant debt due soon,
other recent acquisitions that maypimate the financial position of the
buyer, or imminent adverse financial announcements. The parties should
inform the buyer that the staff will be requesting financial information
directly from the buyer; it is in the pas' interest to attempt to assure the
cooperation of the buyer. . . .

The buyer must have the experiencenootment, and incentives necessary

to achieve the remedial purposes of the order. These attributes ¢an be
shown, for example, by reference teetbuyer's participation in related
product markets or adjacent geographic markets, involvement in up-stream
or down-stream markets, past attemiotsenter the market (depending on
why those attempts were not successful), or previous expressions of interest
in the market. The buyer should not currently be a significant competitor in
the market, although a fringe competitmay be an acceptable buyer|in
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some cases.”

BC Remedies Statemer

It.

United
States
FTC

“In evaluating a purchase agreement, the FTC staff will:

review the divestiture agreement to ascertain whether the agre
transfers all assets required to beedied. . . . If the order impos
additional obligations on the partiethe staff will review the divestitur

agreement to assure that all such additional obligations are satisfied.

example, if the order requires convaga of an exclusive license, obvious
the divestiture agreement should noheey a non-exclusive license. . . .
the parties are required frovide transitional serses to the buyer, th
provisions in the divestiture agreement that describe those services
also provide for "firewalls" to the extethat the provision of such servic
may result in the disclosure of competitively sensitive information. . . .

The staff will also carefully review all provisions of the divestit
agreement to determine whether any iap®nsistent with the terms or tt
remedial objectives of the order. $ome instances, the staff will questi
suppliers, competitors, or customers about the operation, effectivene
necessity of certain provisions. For example, the staff will care
evaluate any non-compete and non-si@ion clauses in the divestitu
agreement to determine whether they are consistent with the objecti
the Commission's order to maintain r@store competition in the releva
market. A provision that estaliiss performance-based paymerdg
royalties) will be disfavored becaasuch an arrangement tends to sk
competitive incentives or results in thisclosure of competitively sensitiv

information. The staff evahates all provisions mindfuf the fact that this

is an agreement between two fgmwho will be competitors afte
consummation of the transaction.”
BC Remedies Statemer
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EXEMPLARS: PROCEDURES

European
Union

“Proposals for commitments submitted amder to form the basis for
decision pursuant to Article 8(2) must meet the following requirements

(a) they shall be submitted in due tinag,the latest on the last day of t
three-month period;

(b) they shall address all competition problems raised in the Statem
Objections and not subsequently matb@aned. In this respect, they mi
specify the substantive and implemeagtiterms entered into by the part
in sufficient detail to enable a full assessment to be carried out;

(c) they shall explain how the commitments offered solve the compe
concerns.

At the same time as submitting the cortm@nts, the parties shall supply
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non-confidential version of the conmments, for purposes of market
testing.”

EC Notice at | 41|

United
States
FTC

“(H(1) All applications for approvabf proposed divestitures, acquisitions,
or similar transactions subject ©ommission review under outstandipng
orders shall fully describe the terroé the transaction and shall set forth
why the transaction merits Commissigepeoval. Such applications will e
placed on the public record, togetheith any additional applicant
submissions that the Commission directs be placed on the public record.
The Director of the Bureau of Competition is delegated the authority to
direct such placement.
(2) The Commission will receive public comment on a prior apprpval
application for 30 days. Duringeéhcomment period, any person may file
formal written objections or commes with the Secretary of the
Commission, and such objections onooents shall be placed on the public
record. In appropriate cases, t@®mmission may shorten, eliminate,
extend, or reopen a comment period.
(3) Responses to applicais under this section, together with a statement
of supporting reasons, i be published when made, together
responses to any public comme filed under this section.

(4) Persons submitting information thasigbject to public record disclosure
under this section may regieconfidential treatmerfor that information o
portions thereof in accordance with 84)9and the General Counsel or the
General Counsel's designee will dispose of such requests in accordance with
that section. Nothing in this section requires that confidentiality requests be
resolved prior to, or contemporanely with, the disposition of th
application.”

Rule of Practice 2.41(f), 16 C.F.R. § 2.41(f).

Timely and quick divestitures:

Most jurisdictions have determined that tlgn¢quick) divestitures are important. And, in
certain circumstances, the agency will insist tihe divestiture occur simultaneously with the
merger transaction.

EXEMPLARS AND COMMENTARY

Canada

“A remedy is most effective wheit is achieved in a timely manner.
Timeliness reduces uncertainty for all affected parties by ensuring that
competition is preserved or restored as quickly as possible, by minimizing
the competitive harm, and by mitigating potential asset devaluation.”

=

DRAFT Canada Bulletin at § 24

E=
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ICN Comment 5: Remedies should be impéerted in a timely manner. In some

transactions it may be appropriate for the remedy to be implemented np later
than upon consummation of the main transaction, for example, where a rapid
divestiture would prevent asset dissipa or where it is not certain that|a
suitable buyer may be found.

ICN Recommended Practicas X1.C., Comment %

United “The Division will require the parties to accomplish any divestiture quigkly.

States A quick divestiture has two clear bdme First, it restores premerger

DOJ competition to the marketplace as soon as possible. Second, it mitigates the
potential dissipation of asset value associated with a lengthy divestiture
process.

Depending on the size and complexitytloé divestiture assets, the divesting

firm normally will be given 60 to 90 days to locate a purchaser on its own.
The consent decree may also permit the Division to exercise discretion in
granting short extensions when it appears that the divesting firm is making
good faith efforts and an extension seelkely to resultin a successful
divestiture. On the other hand, thevidion may insist upon more rapid
divestiture in cases where critical assappear likely taleteriorate quickly
or there will be substantial competitive harm before the purchasef can
operate the assets. In situationbere an investment banker or other

intermediary conducts the shop, the Division may require that| the
intermediary’s compensation be bdse part on speed of the sale.”

DOJ Guide at T IV.C|

United “In recent cases, the [Federal TehdCommission has required that all
States divestitures be completed within 3 tax@nths from the date the parties sign
FTC the Agreement Containing Consent Orddihis means the respondent must

find a buyer, negotiate a contract, sutbthat deal to the Commission for its
approval, and complete the divestitwéhin that time. Respondent must
submit its application early enough to allow for the 30-day public comment
period (required by the Ruleahd review by the Commission.”

BC FAQs at Q/A 28; see, also, Q/A 29-30.

Commentary — Fix-1t-First and Buyer Up-Front:

European | “There are cases where the viabilitytbeé divestiture package depends] in

Union view of the assets being part of theibass, to a large extent on the identity
of the purchaser. In such circumstances, the Commission will not clear the
merger unless the parties undertake tootomplete the notified operation
before having entered into a bindiagreement with a purchaser for the
divested business (known as tHepfront buyer”), approved by the
Commission.”
EC Notice at § 20|
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United
States
DOJ

“The Division will accept a fix-it-fist remedy when it eliminates tt
competitive harm otherwise arising from the proposed merger. The
internal review is given to fix-it-first remedies as is given to con
decrees. Before exercising its prerogatnot to file a case, the Divisig
must be satisfied that the fix-it-fireemedy will protect the market from at
adverse competitive effects attributabdethe proposed transaction. A fi
it-first remedy will not eliminate the Dision’s concerns unless the Divisic
is confident that the proped fix will indeed preserve the premerger leve
competition.”

“The parties should provide a written agreement regarding the fix-it
remedy. The agreement should specifyollassets will be sold, detail at
conditions on those sales (e.g., reguhatapproval), provide that th
Division be notified when the assets are sold, and state that the agre
constitutes the entire understandimgth the Division concerning th
divested assets. Unless the parties also enter into a timing agreer
signed stipulation and consent dec(ee., a "pocket decree") should

obtained that will be filed if the p@es fail timely to comply with the

written agreement.”

“Although the parties may propose a fixfiitst remedy because they fa
substantial time pressures, the Division must allow itself adequate fti
conduct the necessary investigatiomjuiling an evaluation of the propos
purchaser.”

DOJ Guide at T IV.A
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United
States
FTC

“An "up-front buyer" is one that hasxecuted a final agreement with t
parties before the Commission accepts pinoposed order. The staff h
carefully reviewed both the buyer atiek agreement before the Commiss
considers the consent agreement. e Tuyer is named in the order; t
agreement is attached to the ordes a confidential exhibit and
incorporated into the order. Aarder that includes an up-front buy
typically requires that th parties divest to the tpont buyer within a very
short time period and pursuant to theemgnent attached to the order.
fact, the parties may consummate the up-front deal before the |
comment period on the proposed decisamal order terminates. To assl
that the Commission can rejethe up-front buyer ift determines to do s
after the public comment period, a resstdn clause is typically required
the purchase agreement. (AsMérch 2003, the Commission has ne
required rescission under such an agreement.)”

BC Remedies Statement at footnote
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10.

“In those cases in which the Commasiis concerned about the adequ
of the asset package or the possiltdck of an acceptable buyer,
Commission will, by requiring a buyer dpont, attempt to minimize th

acy
he

risk that the remedy will be ineffectivdBuyers up front also reduce the risk
of interim harm to competition by speeding up accomplishment of the
remedy. Buyers up front have, thubeen used primarily (but not
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exclusively) when there was congeabout whether the proposed asset
package was adequate to maintainr@store competition or whether the
asset package was sufficient to attract an acceptable buyer or buyers, when
the pool of acceptable buyers was thought to be very limited because of
specialized needs, or when there weoacerns about deterioration of the

assets (including human capitalpagl will and other intangible assets)
pending divestiture. Ufront buyers are more likely to be required when
the respondent has urged that asd{ected assets be divested.”

BC FAQs, at Q/A 8

United
Kingdom
CcC

“Where the CC is in doubt as to the \ildip or attractiveness to purchasers
of a proposed divestiture package ¢@mposition risk) or believes there
may be only a limited pool of suitable purchasers (ie purchaser risk), it may
require the merger parties to identify a suitable purchaser that is
contractually committed to the transaction before permitting a proposed
merger to proceed or a completedrges to progress with integratiop.
Where the CC considers that the competitive capability of the divestiture
package may deteriorate pending the slitere (ie asset risk) or completion
of the divestiture may be prolonged, it may also require that the uptfront
buyer completes the acquisition before the merger may proceed or, |in the
case of a completed merger, before therger parties may progress with

integration.”

U.K. Guidelines at 1 4.5

\¥J

4.

Providing appropriate means to enste implementation, monitoring of
compliance, and enforcement of the remedyRP Xl (D) comment 1: The terms

of a remedy should identify and bind the Bes$ that are to implement it. The
terms should be sufficiently clear andegise to provide the parties adequate
guidance in implementing the remedy and to enable the agency to verify whether
the remedy has been implemented prgpeiflhe remedy should contain adequate
means of ensuring its implementat&md/or monitoring compliance.

EXEMPLARS: IMPLEMENTATION AND MONITORING OF REMEDY

Canada

“When designing remedies, terms mi clear and measures must |be
sufficiently well defined to ensure timely implementation, with minimal or
no future monitoring or enforcement ltiye Bureau or # Tribunal. This
also helps ensure that remedies d¢an enforced by way of contempt
proceedings should a party not comply with them.”

DRAFT Canada Bulletin at T 8 (footnote omitted).
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European
Union

“The commitment will also set out ehspecific detailsand procedures
relating to the Commission's ovegkt of the implementation of the

divestiture: for example, criteritor approval of the purchaser, periodic

reporting requirements . . .”

EC Notice at | 53|

Weblink:
http://europa.eu.int/eur-
lex/pri/en/oj/dat2001/c_068/c_06820010302en00030011.pdf

United
States
DOJ

“Whether structured as a fix-it-first or a consent decree including

structural or conduct provisions, the remedy agreed upon by the Antitrust

Division and the parties must maintaiompetition at premerger levels.

It

is incumbent upon the Division, pursuant to its responsibility to the public

interest, as well as to the court irethase of a consent decree, to en

sure

strict implementation of and compliance with the agreed-upon remedy. To
do so, Division attorneys must first ensuhat the decree correctly binds

the appropriate parties, provides stifnt notice of the decree to a

ny

persons against whom the decree may be enforced, and provides a means

for Division attorneys to gather information necessary to mo

nitor

compliance. The Division will commisubstantial resources to monitor

parties’ implementation of and compliance with the remedy and wil
hesitate to bring actions to enferconsent decrees, typically through
use of civil or criminal contempt proceedings.”

DOJ Guide at TV

Weblink:
http://www.usdoj.gov/atpublic/guidelines/205108.pdf

not
the

United
States
FTC

The FTC’s Bureau of Competition mégms a separate division, staffed

senior attorneys, which is resmiiole for monitoring and assuring

compliance with the FTC’s antitrust orders. These attorneys particip

by

ate in

the drafting of consent agreemenes;aive and review compliance reports,

and participate in federal court erdement actions if the Commission

determines that a respondent hasthtb comply with its obligations.
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RP XI (D) comment 2: Appropriate pegsation and hold separate measures
normally be included to maintain the competitpaential of the assets to be divested.

EXEMPLARS: MAINTAININ G VIABILITY OF TO-BE-DIVESTED ASSETS

should

United
States
DOJ

“Consent decrees requiring divestituréeafthe transaction closes sho
require defendants to take all steps neegdsaensure that the assets to
divested are maintained as separatjrdit, and saleable. A hold separ,
provision is designed to maintainethindependence and viability of t
divested assets as well as competition in the market during the per
of the divestiture.”

DOJ Guide at T IV.B

Weblink:
http://www.usdoj.gov/atpublic/guidelines/205108.pdf

ild

be
ate
ne
idency

United
States
FTC

“Some settlements have raised the concern that competition m
harmed pending divestiture of the to-dhigested assets. In such cases,
Bureau will require an order to hold separgbeich an order will requir
the parties to maintain an independentity, comprising at least all of th
assets to be divested. |If the patieave provided and will continue
provide any necessary services to the held separate business, the
hold separate must address thoseisesv The hold separate order W
put in place the provisions necessato protect the confidenti
information of the held separate assets.”

BC Remedies Statemer
Weblink:

http://lwww.ftc.gov/bc/bestpractices/bestpractices030401.htm#Order?
%20H0ld%20Separate%20anto20Maintain%20Assets

ay be
the

a

=

e
to
order to
ill
l

It.

020to

United
States
FTC

The FTC may issue a separate ordendlul separate and maintain ass
See, e.g., Order to Hold Separate and Maintain Assets, In the ma
Cytec Industries, Inc., FTC Docket No. C-4132. In addition, |
divestiture orders often include a provision similar to the requireme
Cytec Industries requiring respondents “take sutioRg as are necessa
to maintain the viability and marketability of the UCB Amino Reg
Business and to prevent the destructremoval, wasting, deterioration,
impairment of the UCB Amino Resifgusiness, except for ordinary we
and tear” pending divestitel of the assets.

Paragraph II.E., Decision and Order tihe matter of CyteIndustries Inc.
FTC Docket No. C-4132

Weblink:
http://lwww.ftc.gov/os/caselist/0410203/050412do00410203.pdf

pts:
tter of
FTC
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Commentary — Hold separate provisions however, are not a perfect substitute for an
immediate divestiture:

Canada

“Once the Bureau determines that a merger is likely to lessen or p

revent

competition substantially and identifies the scope of remedies necessary

to address the competition concerns, it will normally require the me

rging

parties to “hold separate” assets osihasses that could be the subject of
a Tribunal order until the divestite is completed. Hold-separate

provisions preserve the Bureau’s ability to achieve an effective re
pending its implementation. They reduce the likelihood that asset
depreciate during the dissture process. Moreover, they ensure
merging parties do not combine th&perations or share confident
information before divestitures car thereby avoiding the problem

medy
s will
the
al

of

“unscrambling the eggs” if the merger has to be restructured at a later
date. Hold separate provisions afgeserve, if necessary, the Tribunal’s

flexibility to order an alternate needy should the original divestiture
not be effected.”

DRAFT Canada Bulletinat § 1

s)

O

Canada

“Hold-separate provisiongreviously discussed in Rdl, are required i
most consent agreements pending detign of the agreed upon remed
These provisions ensure that confidential information is
communicated to the vendor during the implementation phase ¢
remedy. They also ensure that thesignated assets (including hum
resources) are preserved, are eaapally viable, and are operated
arm’s length from the merged entithroughout the s¢a period. Hold-
separate provisions amdso necessary if significant investment in

assets must continue during the implementation phase of the remg
this instance, the vendor will be recpd to pay for ongoing investmen
such as capital improvements and pradievelopment costs, as it w|
be the owner of the assets until the divestiture is completed.”

DRAFT Canada Bulletin at { 48 (footnote omitte

ly.
not

f the
an
at

the
2dy. In
LS,

Il

d).

European
Union

“It is the parties' responsibility teeduce to the minimum any possil
risk of loss of competitive potentiaf the business to be divest
resulting from the uncertainties inherent the transfer of a busineg
Pending divestment, the Commissiorill wequire the parties to offe
commitments to maintain thendependence, economic viabilit
marketability and competitiveness of the business.”

EC Notice at 1 50|

Weblink:
http://europa.eu.int/eur-
lex/pri/en/oj/dat2001/c_068/c_06820010302en00030011.pdf

United
Kingdom
CcC

“In order to protect against asséask, the CC will generally see€
undertakings from the relevant past which impose a general duty
care to maintain the divestituneackage in good order and not

Dle
ed
5S.

k
of
to

undermine the competitive position of the package. Where asset
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perceived to be significant, the CC may also require ‘hold-separate’
undertakings. These will require thesestiture package to be held and

managed separately from the retairminess. The appointment of
‘hold-separate’ manager or management team may also be requ

a
red to

manage the assets/business to be divested so as to maintaip their

competitiveness and separation from the retained assets.”

U.K. Guidelines at 15.3.

Weblink:
http://www.competition-

commission.org.uk/rep_pub/rules_and_gipd&divestiture_remedies g

uidance.pdf

United
States
DOJ

“It is unrealistic, however, to think that a hdblseparate provision wi
entirely preserve competition. Foramwple, managers operating entit|

kept apart by a hold separate provisiwa unlikely to engage in vigorous
e

competition. Likewise, customers thg the period before divestitu
may be influenced in their purchagi decisions by the merger, even

es

if

the to-bedivested assets are beingrafed independently of the merged

firm pursuant to a hold separate psyen. Similarly, there may be some

dissipation of the soon-to-be-divedtassets during the period before

divestiture, notwithstanding the preserof a hold separate agreement

valuable employees may leave andicaitinvestments may not be made.
For these reasons, a hold separate agreement does not eliminate the need

for a speedy divestiture.”
DOJ Guide at 1 IV.H

Weblink:
http://www.usdoj.gov/atpublic/guidelines/205108.pdf

RP Xl (D) comment 2: It may also be appiiafe to include termen agency approval of
one or more trustees who are independent of the parties.

EXEMPLARS: DIVESTITURE TRUSTEE

Canada

“When the sale of the asset(s) to the@ested is not completed in the

initial sale period and in the maer contemplated by the consent
agreement (or the divestiture orderdontested cases), the Bureau will

require that a divestiture trustee appointed to divest the assets.
mentioned in Part Il, the inclusiafi trustee provisions provides some

AS

assurance that the asset(s) will be divested in a timely and effective
manner. The trustee period will normally be 3-6 months, depending on

the circumstances.”

DRAFT Canada Bulletin at § 5

89
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European
Union

“Consequently, in most cases, the Cassion considers it appropriate
approve the appointment a truste¢hwesponsibilities for overseeing t
implementation of the commitments (the “divestiture trustee”).

The divestiture trustee's role will yaon a case-by-case basis, but will
generally include supervision whichciades the right to propose, and if
deemed necessary, impose, all measures which the trustee requires to

ensure compliance with any of thenmmitments, and reporting at regu

ar

intervals. Where appropriate, the trustee's role will span two phages: in
the first phase, he or she will be responsible for overseeing the parties'

efforts to find a potential purchasenf the parties do not succeed|i
finding an acceptable purchaser withire time frame set out in their
commitments, then in the second pdathe trustee will be given an

irrevocable mandate to dispose of the business within a specific deadline

at any price, subject to tipgior approval of the Commission

EC Notice at 7153-54.

Weblink:
http://europa.eu.int/eur-
lex/pri/en/oj/dat2001/c_068/c_06820010302en00030011.pdf

United
States
DOJ

“For divestiture to be an effective nger remedy, the Division must ha
the ability to seek appointment of adtee to sell the assets if a defenc
is unable to complete the ordered sale within the period prescribed
decree. A selling trustee provisioropides a safeguard that ensures
decree is implemented in a timelgcheffective manner. In addition,
the extent that defendardssire to control to whom the decree assets
sold and the price at which they are sold, the potential for a selling t
to assume that responsibility prdes an incentive for defendants
divest the assets promptly. Thesgery decree in a Division merger cg
must include provisions for thggpointment of a selling trustee.”

DOJ Guide at § IV.l.see also, e.g., T V, Appointment of Trustee

Amended Proposed Final Judgment, U.S. v. Cal Dive Int'l, Inc.,
(D.D.C. Oct. 2005) available §
http://www.usdoj.gov/atr/cases/f213100/213177.h

Weblink:
http://www.usdoj.gov/atpublic/guidelines/205108.pdf

ve
ant
by the
the

o

5 are
rustee
to

Se

v

ot.al,

tm.

United
States
FTC

Virtually all FTC and DOJ divestite orders include a paragra
providing for the appointment of a “trustee” if the parties fail to di
the required assets within the timeili specified in the order, such as:

“If Respondents have not fully compdievith the obligabns to assign
grant, license, divest, transfer, deliwgrotherwise convey relevant ass
as required by this Order, th€ommission may appoint a trust
(“Divestiture Trustee”) to assign, granicense, divest, transfer, deliv

est

ets

er

or otherwise convey the assets reqiiit@ be assigned, granted, licens
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divested, transferred, delivered atherwise conveyed pursuant to each

of the relevant Paragraphs in a manner that satisfies the requirements of
each such Paragraph. In the event that the Commission or the Attorney
General brings an action pursuatt 8 5(I) of the Federal Trade
Commission Act, 15 U.S.G 45(l), or any other statute enforced by the
Commission, Respondents shall cems to the appointment of |a
Divestiture Trustee in such actiotw assign, grant, license, divest,
transfer, deliver or otherwise convélye relevant assets. Neither the
appointment of a Divestiture Trustee nor a decision not to appaint a
Divestiture Trustee under this Pgraph shall preclude the Commission

or the Attorney General from seagi civil penalties or any other relief
available to it, including a court-appointed Divestiture Trustee, pursuant
to 8 5(I) of the Federal Trade @mission Act, or ay other statut
enforced by the Commission, for any failure by Respondents to caomply
with this Order.”

Paragraph VII.A., Decision and Ordémn,the matter of Procter & Gamble
Company, et al, FTC DocketNo. C-4151, available at
http://lwww.ftc.gov/os/caselist/0510115/051216do0510115.pdf

“Typically, Commission staftises its sources indghndustry, as well as
the respondents, to provide names of trustee candidates. The staff assures
that the candidates have oonflict, or appearance obnflict, of interest
Then it interviews candidates, sgsawith references, and makes a
determination whether a particular candidate should be recommended to
the Commission. Staff is looking formeone who - in addition to having
no conflict - may have experiencevesting assets in the affected
industry or under these type of circumstances. Staff's experience with
both divestiture trustees and monitoaustees has beerery positive to
date.”

BC FAQs, Q/A 39

Weblink:
http://lwww.ftc.gov/bc/mergeaq.htm#Trustee%20Provision

EXEMPLARS: MONITOR TRUSTEE/HOLD SEPARATE TRUSTEE

Canada

“Normally, it is necessary to imrdetely appoint an independent
manager (“hold-separate manager”) to operate the asset(s) until the|sale is
complete. The Bureau requires a hold separate manager to have
extensive experience in the rkat(s) in question and operate
independently, i.e. at arm’s lengtlipm the vendor. In addition, the
vendor must transfer to the hold-segia manager atights, powers and
authorities necessary to perfornshor her duties and responsibilities
under the consent agreement, and mngit exercise any direction or
control over the management of the assets. The hold-separate manager
will be responsible for the day-to-daanagement of the assets and, if

necessary, will report directtp an independent monitor.
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The Bureau will normally require the appointment of an independent
third party to monitor compliance with the consent agreement
(“monitor”). A monitor must have industry knowledge of the market(s)
in question and have no ties, finaicor otherwise, with the merging

parties. The monitor must have complete access to all personnel,
records, documents and facilities or to any other relevant informati

books,
on as

he or she requests. The monitor witisure that the welor uses its best

efforts to fulfill its obligations undethe consent agreement. The mon
reports in writing to the Bureau as set out in the consent agreement

tor

DRAFT Canada Bulletin at 1 49-50 (footnotes omitted)

European
Union

“As the Commission cannot, on a dailysisa be directly involved in

overseeing compliance with theseteinm preservation measures,

it

therefore approves the appointmentaofrustee to oversee the parties'
compliance with such preservation mea&s (a so-called ‘hold-separate

trustee’). The hold-separate trustedl act in the best interests of the

business to be divested. The commitineill set out the specific detai
of the trustee's mandate. The teess mandate, to be approved by

Commission, together with the ttee appointment, will include far

example, responsibilities for supeion, which include the right t
propose, and, if deemed necessary, impose, all measures whi

trustee considers necessary tosweB compliance with any of the

commitments, and periodic compliance reports.”

EC Notice at § 52

Weblink:
http://europa.eu.int/eur-
lex/pri/en/oj/dat2001/c_068/c_06820010302en00030011.pdf

S
the

0
ch the

United
Kingdom
CcC

“Where hold-separatendertakings are in pt@, the CC will usually

require the appointment of an indegdent monitoring trustee to oversee

the performance of the hold-separate manager and the p
compliance with the undertakingsThe need for a trustee may

arties’
be

avoided if the CC can be satisfied that the hold-separate management will

be appropriately independent. The trustee will have an overall duty

to act

in the best interests of the divestéypackage. The trustee will oversee

the ongoing management of the ditteire package and will have t
right to propose and direct measures necessary to ensure complian
the hold-separate undertakings. eTtiustee will report to the CC
regular intervals.”

U.K. Guidelines at 1 5.4.

Weblink:

http://www.competition-
commission.org.uk/rep_pub/rules_and_glpd&divestiture_remedies_.
uidance.pdf

ne
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United “A monitoring trustee is resporse for reviewing a defendant|s
States | compliance with its decree obligatiottssell the assets to an acceptgble
DOJ purchaser as a viable enterprisel am abide by injunctive provisions 1o
hold separate certain assets from a defendant’s other business operations.
In a typical merger case, a monitoring trustee’s efforts would simply
duplicate, and could potentially conflict with, the Division’s own decree
enforcement efforts.”
DOJ Guide at 1 IV.1.3
Weblink:
http://www.usdoj.gov/atpublic/guidelines/205108.pdf
United “[lln many of the cases in which thgarties have proposed divestiture| of
States | less than an autonomous, on-going business, the parties may need
FTC additional assistance. If thaassistance results in a continuing

relationship between the parties and buyer, or imposes obligations |of

a complex or technical nature, the staff will recommend that| the
Commission appoint an independé¢hird party to monitor compliance
with the terms of the Commission'sder. These monitors are typically
from the industry or have consultédl the industry, and they have no
financial or other tie with the parties or the buyer. They serve as the
"eyes and ears" of the Commission &nel staff, but with the appropriate
experience and know-how. The obligat of the monitor is to the
Commission; however, the parties will be responsible for compensating
the monitor.

In many of the cases in which tl®mmmission has appointed a monitor
(and the same is true for the catggof monitor referred to as "hold
separate trustee," see discusdietow), the monitor was recommended
by the parties. The most effeaivmonitors have been those who
established a positive working retaiship with the parties (as well as
with the buyer). For that reasothe first candidates that the staff
considers typically are suggfed by the parties. €hparties can facilitate
the process if - in those cases in which it appears that appointment of a
monitor is likely - theyhave investigated possibilities early in the progess

and have provided names to the stafihe staff has rejected candidates

suggested by the parties in situatiavisere there appeao be conflicts
resulting from stock ownership or q@on benefits. In some cases
(typically when expertise of a highlechnical nature is required), the
staff has rejected candidates whonad have the requisite expertise.”

BC Remedies Statement.
Weblink:

http://lwww.ftc.gov/bc/bestpractes/bestpractices030401.htm#1f%20th
%20Commissions%20order%20imposes

D
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United | The FTC’s monitor paragraph typically requires that:
States
FTC “At any time after Respondents sighe Consent Agreement in this
Standard | matter, the Commission may appoist Monitor to assure that
Language | Respondents expeditiously complyithw all of their obligations and
perform all of their responsibilitiess required by this Order . . . Zee,
e.g., Paragraph IV.A., Decision and Ordén the matter of Occidental
Petroleum Corporation, FTC Dket No. C-4139, available at
http://lwww.ftc.gov/os/caselist/0510009/050719do0510009.pdf

RP XI (D) comment 3: The competition agency should have the means to investigate
compliance, such as the ability inspect and copy records oconduct reviews and/or to
require periodic or one-time repimg obligations by the partieend/or the trustee(s) on the
implementation of one or more components of the remedy.

EXEMPLARS: INVESTIGATING COMPLIANCE

Canada “The Bureau will commit the necessary time and resources to ensuring the
merged entity complies with theequired remedies. During the
implementation phase of the remedye Bureau will have the ability to
interview officers, directors, employeasad agents of the merging parties
as necessary, to ensure compt@with the divestiture order.”

DRAFT Canada Bulletin at § 64

oY

“Whilst commitments have to bdfered by the parties, the Commissipn
European | may ensure the enforceability ofrnmitments by making its authorisation
Union subject to compliance with them. distinction must be made betwegn
conditions and obligations. The requirement for achievement of leach
measure that gives rise to the stuwmal change of the market is|a
condition — for example, that a business is to be divested. | The
implementing steps which are necessary to achieve this result are
generally obligations on the parties, e.g. such as the appointment of a
trustee with an irrevocable mandate to sell the business. Where the
undertakings concerned commit a breach of an obligation,| the
Commission may revoke clearance demis issued eidr under Article
6(2) or Article 8(2) of the MergeRegulation, acting puusnt to Article
6(3) or Article 8(5)(b), respectivelyThe parties may also be subject to
fines and periodic penalty payments as provided in Article 14(2)(a) and
15(2)(a) respectively of the Merg&egulation. Where, however, the
situation rendering the concentratiocompatible with the common market
does not materialise, that is, where the condition is not fulfilled, the
compatibility decision no longer stands. In such circumstances, the
Commission may, pursuant to Artick(4) of the Merger Regulation
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order any appropriate action necessary to restore conditions of effective
competition. In addition, the parties may also be subject to fines as
provided in Article 14(2)(c).”

EC Notice at 1 12,
Weblink:

http://europa.eu.int/eur-
lex/pri/en/oj/dat/2001/c_068/c_06820010302en00030011.pdf

United “The role of the inquiry group wilhormally expire on its acceptance |of
Kingdom CC | final undertakings from the parties tire making of a final order. The
CC’s Remedies Standing Group willeth be responsible for monitoring
implementation of the divestituraindertakings or order until the
divestiture is complete and will dealith such matters as reviewing
reports from monitoring trustees, apping the appointment of divestiture
trustees and the purchaser of thwestiture package and reviewing
divestiture agreements. Furtherfonmation about the role of the
Remedies Standing Group can Meund on the CC's web site.
Compliance with ongoing aspects of/eltiture or behavioural remedigs
will be monitored by the OFT.”

U.K. Guidelines at 1 7.2.

Weblink:

http://www.competition-
commission.org.uk/rep_pub/rules_and_gtpd&divestiture_remedies_(d
uidance.pdf

Commentary | FTC and DOJ typically include inéir merger remedy orders a provision
requiring that the p#es grant representatives the agencies access|to
files and employees for purposesdgtermining whether the parties are
complying with the orders.

United States| pg 5 has required that the parties:

DOJ ; - . : . -
For purposes of determining oeauring compliance with this Final
Judgment, or of determining whether the Final Judgment should be
modified or vacated, and subjectany legally recognized privilege, from
time to time duly authorized repesgatives of the United States
Department of Justice, including caiftants and other persons retained
by the United States, shall, upon writteequest of a duly authorized
representative of the Assistant Attorney General in charge of the Antitrust
Division, and on reasonable notice to the defendants, be permitted:

1. access during the defendants’ office hours to inspect and copy, or
at the United States’ option, to require the defendants to provide gopies
of, all books, ledgers, accounts, records and documents in the possession,
custody, or control of the defendants, relating to any matters contained in
this Final Judgment; and
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2. to interview, either informally or on the record, the defendants’
officers, employees, or agents, whmy have their individual counsgl
present, regarding such matters. Thierviews shall be subject to the
reasonable convenience of the mtewee and without restraint or
interference by the defendants.”

U
>
—+

1 X.A., Compliance Inspections, Aanded Proposed Final Judgmg

Weblink:
http://www.usdoj.gov/atr/cases/f213100/213177.htm

For example, the Commission has required that the parties:
United States

FTC “shall permit any duly authorizedpeesentative ofhe Commission:
Standard A. access, during business office hours of Respondent, in the
Language

presence of counsel, and as perrdittg and in accordance with the laws,
rules and regulations of the companyatiofacilities and access to inspect
and copy all books, ledgers, accounts, correspondence, memorangda and
all other records and documents i fhossession or under the control of
Respondent related to complawith this Order; and

B. upon five (5) days’ notice to Respondent and without restraint
or interference from Respondent, to interview officers, directors, or
employees of Respondent, who may have counsel present, regarding
such matters.”

Paragraphs VII.A., B., Decisicand Order, FTC Docket No. C-4143

Weblink:
http://www.ftc.gov/os/caselist/0510029/051101do0510029.pdf

Commentary | In addition, virtually all FTC and DOJ divestiture remedies include
standard reporting requirements, suant to which the merging firms
must affirmatively show that thegre complying with each provision of
the remedy. The Commission’s Rules of Practice require that certain
reporting obligations are imposed:

United States

FTC “In every proceeding in which the Commission has issued an order

pursuant to the provisions of sexti5 of the Federal Trade Commission

Act or section 11 of the Clayton Aets amended, and except as otherwise
specifically provided in any suchdsr, each respondent named in such
order shall file with the Commission,itwin sixty (60) days after servige
thereof, or within such other time agy be provided bthe order or the
rules in this chapter, a report initimg, signed by the respondent, setting

forth in detail the manner and form of his compliance with the order} and
shall thereafter file with the Commission such further signed, wrjtten
reports of compliance as it may require.”
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Rule of Practice 2.41(a), 16 C.F.R. 1 2.41(a).

Weblink:
http://a257.g.akamaitech.net/7/257/2422/11feb20051500/edocket.access.g
po.gov/cfr_2005/janqtr/16cfr2.41.htm

In addition to the initial report #t the Rules of Practice specifica
require, an FTC order will alsggically require annual reports:

y

“One (1) year from the date this Order becomes final, annually for the
next nine (9) years on the annivamg of the date this Order becomes

final, and at other times asethtCommission may cgiire, Respondents
shall file a verified written repbmwith the Commission setting forth [n
detail the manner and form in which they have complied and are
complying with this Order.”

See, e.g., Paragraph VIII.B., Decision ar@rder, In the matter of Valero
L.P., eta.l, FTC Docket No. C-4141, available at
http://lwww.ftc.gov/os/caselist/0510022/050726d00510022 pdf

A typical reporting paragraph in a DOJ decree will require:

“Upon the written request of a duly authorized representative of the
Assistant Attorney General in charge of the Antitrust Division, |the
defendants shall submit written reports, or responses to written
interrogatories, under oath if request relating to any of the matters
contained in this Final Judgent as may be requested.”

1 X.B., Compliance Inspections, Amgted Proposed Final Judgment, U.S.
v. Cal Dive Int'l, Inc., et.al(D.D.C. Oct. 2005) available at
http://www.usdoj.gov/atr/cases/f213100/213177.htm.

RP Xl (D) comment 4: A mechanism shobklprovided for the adjustment of the remedy
in the event of unforeseen andteraal changes of circumstances.

EXEMPLARS: MODIFYING ORDERS

United
States
FTC

“(@) Scope. Any person, partnenshior corporation subject to |a
Commission decision containing aleuor order which has become
effective, or an order to cease and siesihich has become final, may file
with the Secretary a request that tiommission reopethe proceeding t
consider whether the rule or ordencluding any affirmative relie
provision contained themei should be altered, adified, or set aside i
whole or in part.

(b) Contents. A request under thgsction shall contain a satisfactary
showing that changed conditions of lawfact require the rule or order fo
be altered, modified or set aside, in whole or in part, or that the public
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interest so requires.

(1) This requirement shall not be deemed satisfied if a request is

merely conclusory or otherwiseillato set forth by affidavit(s
specific facts demonstrating in detail:

(i) The nature of the chandeconditions and the reasogs

why they require the requested modifications of the rule or

order; or

(i) The reasons why the publioterest would be served by

the modification.

(2) Each affidavit shall set fortfacts that would be admissible |in

evidence and shall show that the affiant is competent to testify to

the matters stated therein. All information and material that the

requester wishes the Commissionctmsider shall be contained (in

the request at the time of filing.”

Rule of Practice 2.51 (a), ().
Weblink:

http://a257.g.akamaitech.net/7/257/2422/11feb20051500/edocket.access.gp
o.gov/cfr_2005/janqtr/16cfr2.51.htm

RP Xl (D) comment 5:  Ithe event of an implementing pgs failure to comply with a
remedy, the terms of the remedy should be reefible by the competition agency directly or
through the courts.

EXEMPLARS: PENALTIES FO R FAILURE TO COMPLY

United “If the Antitrust Division conclude that a consent decree has been
States violated, the Division will institutean enforcement action. There are two
DOJ types of contempt proceedings, cigihtd criminal, and either or both may

be used. Civil contempt has a redia purpose — compelling compliance

with the court's order or compensating the complainant for losses
sustained. The Division may considgxeking both injuricre relief and
fines that accumulate on a daily lsantil compliance is achieved. Ciyil
contempt is established under 15 @.S§ 25 (Clayton Act, 815) and 15
U.S.C. 84 (Sherman Act, §4).”

“Criminal contempt is not remedial — its purpose is to punish the violator,
to vindicate the authority of the couand to deter othefsom engaging i
similar conduct in the ture. Criminal contempits established under
U.S.C. § 401(3) by proving beyond easonable doubt that there is a clear

and definite order, applicable to the person charged, which was knowingly
and willfully disobeyed. The penalty may be a fine or imprisonmen
both. In some situations, rather thegeking sanctions for contempt where
the correct interpretation of a judgmestdisputed, it may be approprigte
simply to obtain a court order conllieg compliance with the judgment.”

DOJ Guide at 1 V.D|
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United “Any person, partnership, or corpticm who violates an order of the
States | Commission after it has become finahd while such order is in effect,
FTC shall forfeit and pay to the United States a civil penalty of not more|than
$10,000 for each violation, which shall accrue to the United States and may
be recovered in a civil action hrght by the AttorneyGeneral of th
United States. Each separate violatiorseéh an order shall be a separate
offense, except that in a case o¥ialation through continuing failure t
obey or neglect to obey a finaldar of the Commission, each day |of
continuance of such failure or negleattall be deemed a separate offense.
In such actions, the United States wistcourts are empowered to grant
mandatory injunctions and such other and further equitable relief as they
deem appropriate in the enforcemheaf such final orders of th

Commission.”
15U.S.C. 845
Weblink:
http://www.law.cornell.edu/usade/html/uscodel5/usc_sec_15 00000045--
--000-.html
RP XI (D), comment 6: The terms and means of implementation, monitoring, or

enforcement should be specified in generallgilable statutes or kes or in the remedy
agreement or order.

See Discussion re: Comment 1, above.
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	d. Following issue of a Statement of Issues, allowing consideration of any steps merging parties may have taken to address the competition agency’s concerns; 
	e. Merging parties will be informed of the competition agency’s final decision (regardless of its nature) before a public statement is made, thus allowing merging parties to prepare for any media inquiries the public announcement may provoke. 
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	i. the time required for processing the case permits; and 
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