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1 EXECUTIVE SUMMARY

The draft Network Code on Forward Capacity Allocation (NC FCA) as submitted by ENTSO-
E on 2 April 2014 (hereinafter NC FCA) sets out rules regarding the type of long term
transmission rights that can be allocated via explicit auction, and the way holders of
transmission rights are compensated in case their right is curtailed. The overarching goal is
to promote the development of liquid and competitive forward markets in a coordinated way
across Europe, and provide market participants with the ability to hedge their risk associated
with cross-border electricity trading. In order to deliver these objectives, a number of steps
are required. In coordination with regulators and interested stakeholders, ENTSO-E has
decided to begin the early implementation of a number of projects before the NC FCA is
adopted. One of these projects is the Harmonisation of the long term Allocation Rules (EU
HAR).

Allocation rules govern the contractual arrangements for cross zonal capacity allocation in
the long-term timeframe by explicit auctions. Generally, the allocation rules deal with:

¢ the procedures for auctioning transmission rights;
o the terms on which market participants may participate in explicit auctions; and
o the terms for use of cross zonal capacity.

Currently there is no single set of harmonised rules for trading across European bidding zone
borders. A number of regional allocation platforms are in place in different regions, each one
with specific allocation rules.

TSOs decided to start harmonising the Allocation Rules in the frame of an early
implementation project even before the NC FCA enters into force and poses obligations on
TSOs to do so. According to the NC FCA, the project has been estimated for 12 months from
the start of the drafting until the submission of the EU HAR for NRA approvals. This one year
project has included the establishment of the Harmonised Allocation Rules Stakeholder
Advisory Group (HAR SAG) where selected Stakeholders were able to review the different
versions of the EU HAR and provide comments and express their views during the various
phases of the drafting of the EU HAR (before, during and after the public consultation). In line
with the NC FCA a public consultation was organised lasting for 4 weeks from 2 March 2015
till 31 March 2015. Through this public consultation each interested party has been able to
submit comments on the EU HAR. In the middle of the public consultation, ENTSO-E
organised a public workshop where the participants received general information on the EU
HAR which intended to help them in providing their comments and they were also able to ask
their questions. During the public consultation nearly 200 comments from 16 different
respondents were received that have been duly considered by the involved TSOs. This
document includes all of these comments in Annex 3, it clealy describes in Section 2 how
they have been assessed and how the relevant chapters have been adjusted where
appropriate. In the framework of the public consultation, the border or regional specific
annexes were also published. In case of interest please contact the relevant TSOs to access
the comments provided on those annexes and their assessment by the concerned TSOs.
Accordingly, please note that this document deals only with the comments and the content of
the main body of the HAR.
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1.1 STRUCTURE OF THE DOCUMENT
The document has 2 subsequent sections .

e Secion 1 is the executive summary describing the process in general; and
o Section 2 is the detailed summary of the assessment of the comments on each
chapter of the EU HAR.

The document has 1 Annex, i.e. the detailed comments received by ENTSO-E on the main
body of the EU HAR during the public consultation held from 2 March 2015 till 31 March
2015.
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2 SUMMARY OF CHANGES TO THE HARMONISED
ALLOCATION RULES FOR FORWARD CAPACITY
ALLOCATION IN LIGHT OF THE COMMENTS FROM THE
PUBLIC CONSULTATION

2.1 CHAPTER 1 — GENERAL PRIVISIONS

Chapter 1 provides the general provisions regarding the subject matter and scope of the
European Harmonised Allocation Rules (EU HAR) including the definitions. It also defines the
effective date and application of the EU HAR as well as the possibility of the introduction of
regional specificities.

Parties provided commentary regarding Article 1 and Annex 1 which gives scope of the
application of these rules. The proposal regarding Annex 1 was to refer to the annexes next
to each border, thus, a definitive list of borders and annexes have been included into Annex
1. As a general comment one respondent suggested that the EU HAR should include buy-
back of transmission rights; this suggestion has been assessed in the past and during the
development of the NC FCA as well as the drafting of the EU HAR; however, this possibility
is outside the scope of both the current EU HAR and the NC FCA, thus the EU HAR have not
changed to this regard. For more clarification, ENTSO-E has published a policy note
explaining the reasoning of this issue.

Regarding the definitions, it was requested to delete the definitions contained in Directive
72/2009 and Regulation 714/2009 as well as the references to articles in the other chapters
of the EU HAR. Even though such definitions and references were included for the purpose
of reader friendliness of the rules, TSOs considered to follow the request and amend the
definitions provision accordingly. Minor changes have been done in other definitions upon
request of stakeholders (e.g. Affiliate, Market Spread, Working Hours, Working Days) to the
extend possible and after duly consideration by the TSOs.

Regarding the regional specificities provision of Article 4, a respondent mentioned that the
possibility of having regional or border specific annexes is incompatible with Article 8(7) of
Regulation 714/2009. The comment was duly considered and it was concluded that no
incompatibility exists between this provision and article 8(7) of regulation 714/2009 as the
latter gives the possibility to member states to establish national network codes, i.e. rules
which do not affect cross-border issues. The regional or border specific annexes have always
a cross border effect as they will at least affect one border and thus, it is not incompatible
with the above mentioned right of the member states to establish national rules. Few
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respondents requested that regional or border specific derogations should only be allowed
for a limited period of time. The comment has been assessed, however, such general
limitation cannot be introduced for all regional or border specific annexes. With the periodic
review included now in Article 69 of the EU HAR (see below chapter 11 of this document), a
possibility to reassess the need and probable termination of the regional or border specific
annexes is introduced.

Parties requested also a periodic review of the Annexes and a National Regulatory Authority
(NRA) approval of the EU HAR. TSOs considered the comments noting that a general rule
on NRA review can only be part of a legislative act like the NC FCA. A change has been
made in Article 67 of the EU HAR (see chapter 11 below) including so that the Allocation
Platform (AP) in cooperation with the TSOs are obliged to make a review of such border
specific annexes and open a consultation to this regard in a periodic manner. Depending on
the results of the review and the consultation, an amendment of the border specific annexes
may prove necessary. Regarding the NRA approval of the EU HAR, the current text refers to
the national regulatory regime . The NC FCA will foresee the legal basis for a pan EU NRA
approval requirement.

Concerns were raised regarding the effective date and application of the EU HARs defined in
Article 5, requiring a suggested explicit notice of the date at which MPs access to one type of
transmission right ceases and another begins, thus, requiring clarification. After careful
consideration TSOs clarified the wording of Article 69 of the EU HAR for the entry into force
of the EU HAR which shall take place in accordance with the national regulatory regime and
on the date announced by the Allocation Platform. The application of the EU HAR to rights
allocated prior the entry into force of the EU HARs (and/or potentially prior to any future
amendments of the EU HARs) with delivery date after the 1 January 2016 is maintained in
the text as to avoid having two different sets of rules applying to different categories of rights
after this date. Such retroactive application shall nevertheless be treated with caution and
therefore, it is subject to any legal restrictions from the applicable governing law or to a
different provision in the regional or border specific annexes. Upon stakeholders’ request
paragraph 3 of Article 5 was moved to Article 69 of the EU HAR.

2.2 CHAPTER 2 — REQUIREMENTS AND PROCESS FOR PARTICIPATION IN
AUCTIONS AND TRANSFER

Chapter 2 provides the provisions on the requirements for participation in the Auctions and
the transfer of long term transmission rights. While the participation in the transfer requires a
minimum set of conditions, participation in Auction requires in addition the submission of
collaterals and the acceptance of additional financial terms where this is necessary.

Parties suggested that in order to preserve uniform nature of Allocation Rules and avoid any
possible unilateral actions by the Allocation Platform, the introduction of any additional rules
shall be subject to approval of the relevant NRA (in relation to accepting additional financial
terms). No change has been introduced to this regard as additional financial terms may be
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different from one Allocation Platform to another as these terms would be governed by the
local governing law. In addition, the content of the additional financial terms are not in the
scope of the EU HAR themselves and serve the goal of allowing the market participants to
benefit from a flexible financial arrangement for various allocations (not only long term).
Examples of such financial agreements exist and are published on the websites of current
allocation platforms (example CASC /CAQ).

The governance, form and content of the Participation Agreement was an area of interest for
market participants. It was suggested that to avoid any possible conflicts between the content
of the Participation Agreement and its amendments done by the Allocation Platform and the
EU HAR as well as the relevant amendments should be subject to approval of the relevant
NRA. The EU HAR provide in Article 8 (1) that the content of the Participation Agreement
cannot amend/change the terms and conditions of the EU HAR if not explicitly allowed by the
EU HAR in very limited cases and thus, no legal uncertainty exists regarding the validity of
the EU HAR to this regard. The process for the amendments of EU HAR including their
annexes are dealt with in Chapter 11 (Article 67) and it is foreseen that they take place in
accordance with the national regulatory regime. Therefore TSOs take the view that this
provision did not require amendment as it serves only to clarify that the Participation
Agreement should not contradict the EU HAR. In addition, a respondent mentioned that the
possibility of the Registered Participants and the Allocation Platform to agree on additional
rules (as per Article 8(3)) is incompatible with Article 8(7) of Regulation 714/2009. The
comment was duly considered and it was concluded that no incompatibility exists between
this provision and article 8(7) of regulation 714/2009 as the latter gives the possibility to
member states to establish national network codes, i.e. rules which do not affect cross-
border issues. The Participation Agreement has not the same scope as the national network
codes and thus, it is not incompatible with the above mentioned right of the member states.

Clarity was sought regarding settlement through a Dedicated Business Account as it implies
that other settlement arrangements are possible. In light of this comment TSOs concluded to
clarify Article 12 and effect that amounts owing by the Registered Participant will either be
collected by the Allocation Platform or, as an alternative, the Registered Participant will make
payment to the Allocation Platforms account following receipt of an invoice.lt is also provided
in the EU HAR that the alternative process mentioned above may be used upon request of
the Registered Participant and with the consent of the Allocation Platform.

It was suggested that the terms and conditions for access to and use of the Auction Tool
should ensure data security and integrity and that fore mentioned objectives should not
create excessive IT costs to Registered Participants for access to and use of the Auction
Tool. The EU HAR provide that the use of the IT tool is free of charge; however, adaptations
of the internal IT tools of the different Registered Participants may be necessary for their
interaction with the IT tool of the Allocation Platform. Even though TSOs will consider costs fo
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the establishment of the IT tool of the Allocation Platform, it is not feasible to commit to
minimising the costs for adaptations from the Registered Participants side for accessing the
Auction Tool as TSOs have no control over the various IT tools which can be as many as the
Registered Participants.

2.3 CHAPTER 3 — COLLATERALS

This chapter deals with the rules about collaterals to be provided by the Registered
Participants to secure payments to the Allocation Platform resulting from Auctions of Long
Term Transmission Rights. It sets out requirements for the from and amount of collaterals
required as well as circumstances in which collaterals may be called upon by the Allocation
Platform.

A respondent mentioned that the possibility of the Registered Participants and the Allocation
Platform to agree on additional rules (as per Article 8(3)) is incompatible with Article 8(7) of
Regulation 714/2009. (“The network codes shall be developed for cross-border network
issues and market integration issues and shall be without prejudice to the Member States’
right to establish national network codes which do not affect cross-border trade.”) in relation
to the draft EU HAR wording that collaterals should be provided to secure “potential other
payments falling due under the additional financial terms”. After assessment of this request
no amendment of the initial wording was included. Today the allocation of cross-border
capacity for some Bidding Zone Borders is organized by an entity that also organizes other
types of auctions than cross border capacity allocation. Registered Participants are allowed
in this case to present collaterals that can be jointly used for cross border network issues
processes and to other processes organized by the same Allocation Platform. Limiting the
possibility of provision of joint collaterals only to processes related to cross border network
issues would force Registered Participants to present a specific collateral for cross border
network issues processes and another specific collateral for other processes not related with
cross border network issues. Such an approach wouldtrigger additional and not necessary
costs to Registered Participants..

There was a request to clarify whether additional financial terms (such as mentioned around
operation of the dedicated business account) meant the same as the separate financial
agreement and whether the additional financial terms were 100% uniform across all
Allocation Platforms. There was a slight wording change in this area to ensure consistency
i.e. “additional financial terms” replaces “separate financial agreement” where the latter was
used in the consultation draft in order to avoid the possible confusion that different things
were meant by these terms. While it is obviously desirable to have 100% uniform additional
financial terms it cannot be guaranteed where Allocation Platforms operate in different
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jurisdictions with different national legislation and may offer different services for which joint
settlement and collateral is possible.

Two responses queried compliance with Annex 1 in Regulation No 153/2013 (the EMIR
Implementation Act) particularly the Allocation Platform’s acceptance of non-fully backed
bank guarantees, which is not permitted from March 2016 for non-financial members of a
Central Counterparty Clearing House (CCP) when clearing financial instruments. It was
suggested that this raises issues of discrimination and distortion of the market as similar
financial instruments would have different bank guarantee requirements. Since the
regulation is related to CCP, it is only valid here if Long Term Transmission Rights are
classified as financial instruments and allocated through a Regulated Market or Multilateral
Trading Facility where clearing is done through a CCP so only Allocation Platforms that fall
under this need to comply. This would mean that rules for Allocation Platforms that need to
comply with this regulation should stipulate their requirements in the separate financial
agreement/additional financial terms rather than in the main body of the EU HAR so no
change has been made.

A number of respondents queried the high credit rating requirement for issuers of bank
guarantees in favour of the Allocation Platform in respect of payment due for allocations of
Long Term Transmission Rights. Arguments against having such a high credit rating
requirement were that it may act as a barrier for entry for small market participant or
participants that only have access to local banks that do not meet the requirements. As well
as lowering the required rating a number of altenative suggestions were made:

e The Allocation Platform could consider the credit rating of market participants
themselves.

e The Allocation Platforms could use its own discretion as to the appropriate credit
rating.

On the other hand it was recognized that the possibility for the Allocation Platform to
temporarily lower the required rating in the event of industry-wide downgrades is a
compromise that could work in most cases.

The TSOs have debated this issue at length to attempt to reach a common position.
Arguments in favour of maintaining a high rating have included:

e The required bank rating does not act as a barrier for entry for small market
participants or participants that only have access to lower-rated local banks as market
participants can always opt to provide their security in the form of a cash deposit.
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¢ The same rate should be used for all countries participating on an allocation platform
to ensure an equal level of playing field for all market participants irresepective of their
location — this should be the highest required rating to minimize risk of non payment
that in the end is paid by the end-consumers.

o Lowering the rates could deteriorate the financial rating of TSOs, increasing their risk
profile and the financial costs for TSOs to raise debt financing. Since these costs are
typical pass through costs for TSOs, this means that these costs are born by the end-
consumers.

e Some TSO'’s already have these high rating requirements and lowering would lead to
an additional risk and as such a possible review of credit costs not necessary covered
by tariffs for all TSO’s (merchant interconnectors).

Points put forward against the high rating include:

¢ TSOs should facilitate the market integration to the highest extent possible and a high
rating could be seen as barrier for opening of the market.

e There are no banks satisfying the credit rating requirments in some TSOs countries
so it seems excessive to expect this rating from participants.

® Collaterals are triggered very rarely and the risk related to banks will appear in
situation when both the Registered Participant and the bank are in financial
difficulties.

The TSOs undertook further investigations to determine the appropriate level of credit rating
as follows:

o Assessment of the bank rating required by Power Exchanges
o Assessment of the number of banks that can comply with the proposed rating

Based on further investigations and in order to provide compromise solution the minimum
required rating included in the updated version of the EU HAR is BBB+ by Standard and
Poor’s Corporation, BBB+ by Fitch or Baa1 by Moody’s Investors Service Inc

With regard to request to consider credit rating of Registered Participants themselves this
would not be a solution for the small Registered Participants since they would not have a
credit rating while bigger Registered Participants would already be able to have access to
banks that fulfill the set requirements since they are active on the international financial
markets.
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With regard to request to allow Allocation Platform to use its own discretion as to appropriate
credit rating, this is unlikely to be a solution as the Allocation Platform needs to ensure
transparency and equality to deliver a level playing field for all Registered Participants.
Furthermore this would only be an intermediate solution because the EU target is to have a
Single Allocation Platform for the allocation of all Long Term Transmission Rights.

One trade association suggested that Registered Participants should be able to access their
credit limit information at any time and also that the credit limit should be based on the value
of allocated capacity as soon as preliminary auction results are available, rather than the
value of bids up until publication of final auction results. Both functionalities were foreseen.
However these functionalities were not specified in the EU HAR. The TSOs have assessed
this as reasonable requests for clarification and the draft EU HAR have been updated
accordingly.

A number of comments were received on the provision of a bank guarantee template by the
Allocation Platform. One respondent suggested that the form of bank guarantee should be
determined by the issuing bank while two others, including a trade association, considered a
standard template to be necessary in terms of being able to compare and minimize prices
from different banks. No change has been made in this area of the draft EU HAR as the EU
HAR provide for the substantial elements of the bank guarantee to be applied by all
Allocation Platforms. In addition no standard template can be provided as Allocation
Platforms may need to align their template with the applicable financial terms. It is the
intention that the Allocation Platform will make a template of the bank guarantee available
sufficiently in advance before the EU HAR will be applied.

Different suggestions were made by a trade association to change the validity period of bank
guarantees. One was to reduce the required validity of bank guarantees to two weeks after
the ‘payment deadline’ rather than at least 30 days after the end of the Product Period. No
change was made as ‘payment deadline’ is not a defined term and is not known in advance
so any change is likely to lead to confusion as to when it would be. Moreover when
comparing the approach proposed by respondent and the approach in the EU HAR no major
difference in possible validity period was identified. A related comment was made around
renewal of bank guarantees, suggesting that they should be valid as soon as processed by
the Allocation Platform rather than there being a defined cutoff for when they must be
received to be valid for an auction. While this change may be beneficial it may lead to
Registered Participants being treated differently on different occasions leading to disputes or
perceived discrimination. For this reason no change has been made as it is better to have
clarity of specific deadlines to avoid any confusion.
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TSOs further clarified how the credit rating of bank issuing the bank guarantee will be verified
in case when the rating requirement is not fulfilled by the issuing bank itself but by the
financial group to which it belongs.

2.4 CHAPTER 4 — AUCTIONS

This chapter describes the process of Auction starting with timeframes and form of products
being subject of allocation under the presented Allocation Rules and information published
before the Auction (i.e. Auction Specification), going through the process of placing and
registration of Bids and applicable validations during this process to algorithm of Auction
results determination and ending up with publication and contestation of Auction results.

Some respondents commented on listed form of products and timeframes trying to connect
the Allocation Rules with products on connecting markets, other products than PTRs/FTRs
and split of capacity. These issues are not in the scope of discussion on EU HAR which are
developed for allocation of PTRs and FTRs Options in line with NRAs and Agency for the
Cooperation of Energy Regulators (ACER) requirements and which are very flexible to
handle any specific timeframes or forms of product as introduced for individual Bidding Zone
border. Issues of timeframes and forms of product should be dealt with localy or on regional
level in separate discussion of TSOs, market participants and regulatory authorities and in
connection with capacity calculation process.

Some respondents asked to make the overview of timeframes and forms of products
foreseen to be allocated available as soon as possible including additional information, this
request was considered in the updated version of EU HAR by specifying in detail which
information will be published with Auction Calendar according to Article 27 (4).

Several respondents commented on Reduction Periods asking for publication of additional
information on Reduction Periods and on general elimination of this option of the Offered
Capacity specification. No change was introduced as the decision of TSO to apply reduction
periods tries to balance the interest of market participants to get standard product and
simultaneously to get maximum capacity in long-term auction. Information provided by TSOs
via Transparency Platform according to Regulation 543/2013 enables to market participants
to assess factors having an impact to offered capacity calculation not only during Reduction
Periods but in general.

One respondent asked to remove publication of list of participants which win capacity. As this
comment was placed only by one market participant we assume it is rather exceptional
opinion therefore the EU HAR was not changed in this respect. Furthermore, TSOs believe
this approach increases the transparency and ease the trades on the secondary market.

Respondents commented on Bids assessment/validation rules requiring to leave these rules
at discretion of individual Allocation Platorm and to remove different validation of Bids
according to Article 31(3) and Article 31(4). These rules have not been changed as TSOs
believe that the presented EU HAR allows efficient process keeping the level of requirements
applicable to Registered Participants reasonable, transparent and harmonized .
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One respondent proposed the Allocation Platform should communicate the information on
contestation to Registered Participants and other one to NRAs. The change was not
implemented as the information to market might create distortions on the market, as there is
no penalty related to an abusive contestation. Concerning information to NRAs we expect
information on contestation(s) and their assessment would be provided to NRAs upon their
request as NRAs have not asked for regular reporting.

2.5 CHAPTER 5 — RETURN OF LONG TERM TRANSMISSION RIGHTS

The chapter deals with the return process of LTRs which gives the possibility for the LTR
holders that they can return their LTRs and the allocation platform would offer them on the
subsequent forward capacity allocation.

Parties requested that products should be possible to return as they are and not only in
constant band independenty of the reduction periods. TSOs duly considered this request,
however, allowing to return the LTRs with reduction period would create new reduction
periods on subsequent auctions which is in contradiction with comments requiring that the
reduction periods should be removed.

Group of market participants proposed that rules should promote the standardization of the
products and the progressive removal of reduction periods. As mentioned above, no change
was introduced as the decision of TSO to apply reduction periods tries to balance the interest
of market participants to get standard product and simultaneously to get maximum capacity
in long-term auction.

The HAR version released for public consultation allows the organization of monthly auctions
with different products for the same Product Period as suggested by two respondents.
Nevertheless, as stated above, reproducing new reduction periods on subsequent auctions
should be avoided and consequently returned LTR’s should be a constant band.

Due to the above mentioned this chapter has not been updated after the public consultation.

2.6 CHAPTER 6 —TRANSFER OF LONG TERM TRANSMISSION RIGHTS

The chapter describes the general provisions of the transfer and its process in details. It also
specifies the legal consequences of the transfer and explains the nature of Notice Board to
be provided by the Allocation Platform.

Two respondents suggested that the EU HAR should not establish a monopoly for organising
auctions and a secondary market for long term transmission rights (LTR). Financial
instruments can be introduced on a platform preferred by the market participants and the
current proposal would however monopolise the LTR hedging markets.

After internal discussion TSOs concluded that EU HAR aim is to establish harmonised
provisions for the Forward Capacity Allocation process of PTR and FTR’ Options .
Transmission Risk hedging markets would not be monopolised and market participants are
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free to go to any secondary trading platform to participate in the secondary market. The
Allocation Platforms only need to be notified so they can inform TSOs who can use LTRs.

The same two respondents also suggested that for the same reasons mentioned above the
notice board should be established only if the market does not provide solutions for
facilitating the secondary market of LTR. The notice board should be organized at arm’s
length from the TSO'’s registration systems. For this reason it was also stated that free offer
of notice board service is considered unfair competition.

TSOs believe that the notice board does not provide and thus replace any proper service that
Secondary Trading Platform would do so and that is why they are not competitors of each
other. In addition, notice board was on ACER’s wish list on EU HAR as well. It is worth to
note that these notice Boards already exist on the Regional Platforms.

Due to the above mentioned this chapter has not been updated after the public consultation.

2.7 CHAPTER 7 — USE AND REMUNERATION OF LONG TERM
TRANSMISSION RIGHTS

Chapter 7 deals with general principles for use of Transmission Capacities and defines who
can be eligible person to make nominations. It also describes the content and timing for
sending the Rights document and at the end it sets the principles for calculation of
remuneration for non-nominated Physical Transmission Rights and Financial Transmission
Rights Options.

Parties opposed to have any possibility for reservation of cross-zonal capacity for the
exchange of balancing energy in the EU HAR. No change was made because the wording of
draft EU HAR only reflects/allows what is foreseen in draft NC on Electricity Balancing where
possibility to have Cross Zonal Capacity for balancing services exists. The possibility only
refers to those borders where this is approved by respective NRAs - it is individual solution
for each respective border. Reservation of LTRs for balancing services is not in the scope of
EU HAR, the respective provisions deals only with consequences of such reservation i.e.
UIOSI does not apply and there is no remuneration for this type of Cross Zonal Capacity
reserved for the balancing services.

One respondent suggested to have harmonization of national nomination rules. No change
was made as the progressive harmonisation of Nomination Rules is foreseen in draft NC
FCA and is not in the scope of EU HAR. The content of the Rights document and deadline
for sending the Rights documents are harmonised under EU HAR.

Respondents suggested that including costs of transmission losses into price calculation for
remuneration is a specific case and should only be included in Border specific Annexes
where applicable. No change was made respectively because this possibility exist in the draft
version of NC FCA and it anyhow applies only to borders where this is allowed by respective
NRA.
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Few comments aimed on changing the remuneration in case of allocation other than Implicit
or Explicit. It was proposed by respondents the remuneration in this cases should be
Marginal price of initial Auction. The TSOs has assessed this as reasonable requests for
change and the draft EU HAR have been updated accordingly.

Respondents suggested not to make discrimination for compensation between nominated
and non-nominated PTRs as it creates according to their opinion an artificial incentive for the
holders of PTRs to nominate them in order to avoid not being fully compensated in case of
non-nominated PTRs. The TSOs has assessed this as reasonable request for change and
the draft EU HAR have been updated accordingly.

Respondents suggested the remuneration in case of the failure of the day-ahead allocation
and it fallbacks should bring according to their point of view market spread remuneration
since otherwise TSOs will use this option in various cases. TSOs has assessed this
suggestion and decided to change the wording of draft EU HAR in a way that it specifies that
in case of the failure of the day-ahead allocation and failure of its fallback(s) and in case
market spread is calculated and available it will be remunerated. In case market spread is
not calculated, the initial price paid will be remunerated as there is no other reference price
available.

2.8 CHAPTER 8 — FALLBACK PROCEDURES

This chapter describes the fallback processes which the Allocation Platform may introduce in
order to minimize impacts of regular procedures failure. In addition consequences of situation
when fallback process cannot be executed are listed.

Respondents highlighted with regard to this chapter importance of fallback proceses and
requested the Allocation Platform shall present its maximum effort to implement and execute
the necessary fallbacks. In relation to that it was also proposed to use all communication
channels for distribution of information on fallback application and to remove ad-hoc fallback
proceses as the formulation was considered too vague. Other comment asked to remove
regulations of the responsibility of the Allocation Platform in case of failure of the fallback
procedure in this chapter.

TSOs share the approach that the Allocation Platform shall introduce the fallback processes
where reasonable and possible and be bound more strictly by the Allocation Rules therefore
the wording was adjusted accordingly removing also the explicit regulations of the Allocation
Platform responsibility from this Chapter — the general regulations under the Chapter 11
apply in this case. Anyway the Allocation Platform shall have right to introduce also additional
ad hoc fallback processes in order to be able to react to situations which have not been
foreseen.

Page 14 of 108

ENTSO-E AISBL + Avenue Cortenbergh 100 + 1000 Brussels * Belgium « Tel +32 2 741 09 50  Fax +32 2 741 09 51 -+ info@entsoe.eu * www.entsoe.eu




entso®

2.9 CHAPTER 9 — CURTAILMENT

This chapter deals with rules and provisions related to the firmness of Long Term
Transmission Rights, such as triggering events for curtailments and compensation scheme
according to when and why the curtailment occurs. The main regulatory inputs for this
chapter are the provisions included in the Forward Capacity Allocation Network Code, in the
version resubmitted by ENTSO-E in April 2014, and in the Capacity Allocation and
Congestion Management Guidelines as adopted by European Commission on 5 December
2014.

Some respondents asked that currently existing (local) auction rules should prevail over the
EU HAR if the local auction rules provide more firmness.TSOs see the point, but following
the spirit of full harmonization of Allocation Rules, all border specific allocation rules that are
in place today will be replaced by the new EU HAR for the borders specified in annex 1 of EU
HAR. Accordingly, the curtailment rules described in the main body of the HAR possibly
modified in regional or bidding zone border specific annexes will replace previous curtailment
rules.

Maijority of respondents thought that curtailment should not be possible after the Long Term
Firmness Deadline (except in the case of Force Majeure), some specified that it should be
possible only after the Day Ahead Firmness Deadline (DAFD) and only in case of Force
Majeure. Other respondents ask to have uncapped market spread in case of curtailments
after Long Term Firmness Deadline (LTFD). General opinion of respondents is that before
nomination deadline the compensation scheme should be based on market spread and initial
price should be adequate compensation mechanism only in case of Force Majeure. TSOs
duly considered these points, but as already stated in the preamble, the EU HAR follows the
NC FCA resubmitted by ENTSO-E in April 2014 as a reference document therefore no
changes have been introduced. For clarification regarding the firmness regime and related
compensation ENTSO-E’s document is available on the website of ENTSO-E.

Maijority of respondents proposed to drop the reference to System Security as it would be
included in Emergency Situation. Their general feeling is that the term Emergency refers to a
broad range of contingencies not clearly defined/harmonised on legal level. One respondent
suggested to call the Article “Compensation for curtailments due to Emergency Situation to
ensure System Security” (instead of System Security only). TSO would remark that
Emergency Situation and System Security are different triggering events for curtailment of
capacity. NC FCA states that "Prior to the Day Ahead Firmness Deadline, all Transmission
System Operators shall be entitled to curtail Long Term Transmission Rights to ensure
System Security”. On the other hand curtailment due to Emergency Situation is also possible
after the Day Ahead Firmness Deadline. Furthermore, an Emergency Situation is clearly
legally defined by EU Regulation 714/2009 as a situation where the TSO must act in an
expeditious manner and Redispatching or Countertrading is not possible.

Some respondents note that TSOs have to make a maximum volume of cross zonal capacity
available to the market. TSOs highlight that they already fulfil this obligation in accordance
with article 16.3 of Regulation EC 714/2009 ( “The maximum capacity of the interconnections
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and/or the transmission networks affecting cross-border flows shall be made available to
market participants, complying with safety standards of secure network operation”) and in
accordance with the capacity calculation methodology provisions as stipulated in Regulation
on CACM.

One of the most discussed issue was the discrimination between nominated PTRs and non-
nominated PTRs in case of curtailment. The provision was aiming to guarantee the physical
use of capacity giving the priority for curtailments to non-nominated Rights (art. 57.6).
Anyway, due to neutral position of TSOs on this issue the text has been modified according
to this input. In the updated version, when a curtailment occurs after LTFD, the reduction will
be applied pro-rata on both nominated and non nominated rights.

Concerning the reasons for which curtailments are applied, some respondents asked for
publication of the reasons for such curtailments. As this is already provided in a provision of
the current version of the Rules (“triggering events”) no change has been applied to the text.

Some respondents asked to not curtail non-nominated rights after the long term firmness
deadline and to give them back to TSO. They request to always receive UIOSI remuneration
in this case. Other market participants and NRAs requested on ther other hand to treat non-
nominated and nominated LTRs equally in case of curtailment. TSOs duly considered the
different views and updated the EU HAR so that non-nominated and nominated LTRs are
treated equally.

Two respondents ask for having the Long Term Firmness Deadline as the only deadline (no
DAFD) but deadlines are already covered by the CACM Guideline and needs to be taken into
account accordingly within this framework.

One respondent suggests that before LTFD, financial firmness should be guaranteed and
several respondents suggested the cap to compensation should be calculated considering
the whole year and in all directions and the amount to be paid by the TSOs for remuneration
and compensation of transmission rights. The calculation of the caps is clearly defined in the
FCA NC and explained in ENTSO-E explanatory document refered to above. HAR is in line
with FCA NC therefore the text has not been modified.

One respondent propose for the art. 58.2 (a) and (b) to remove the reference to transmission
losses on interconnections between Bidding Zones in the calculation of reimbursement price
but the inclusion of transmission losses was done based on a request by ACER so the
request cannot be accepted.

Two respondents suggested that the caps should include congestion income from Day
Ahead Markets. TSOs would remark that for curtailment occurred after LTFD, Day Ahead
market congestion rent are already considered for calculating the cap.The calculation of the
cap is in line with NC FCA.

One association considered that the Long Term Firmness Deadline for FTRs is too close to
DAFD and suggests to have it 4 hours before Day Ahead Gate Closure Time, that is at
08:00 A.M. However, another respondent suggest to have the Long Term Firmness Deadline
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for Financial Trasmission Rights (FTR) at the same time as the DAFD. TSOs duly considered
this request, and are assessing maximum additional time that can be given while ensuring
harmonization of nomination deadlines in particular region.

One respondent asks clarification about the link between the day-ahead algorithm and
calculation of curtailment price (art. 58.2 (b)). TSOs want to clarify that this provision comes
from CACM Guidelines Art. 72 (3) (d) where is stated that “In an emergency situation, if
capacity is allocated via explicit allocation but the bidding zone price is not calculated in at
least one of the two relevant bidding zones in the relevant time frame, market participants
shall be entitled to reimbursement of the price paid for capacity during the explicit allocation
process”.

Main issues raised on article 59 (Reimbursement for curtailments due to Force Majeure or
Emergency Situation before the Day Ahead Firmness Deadline) come back on the cases in
which reimbursement of initial price should be applied (request is in only in case of Force
Majeure). Some respondents suggest that Emergency Situations cannot be treated in the
same way as Force Majeure. According to some respondents, Emergency Situation would
refer to a broad range of contingencies not clearly defined/harmonized on a legal level and
that could bring to higher uncertainty on the products allocated. TSOs discussed the issue
internally and decided to adjust the EU HAR main body of which result is that market spread
compensation is paid to the LTR holders in case their LTRs were curtailed due to Emergency
Situation.

A clarification is asked from one of the respondents on the reason for which the marginal
price could not be identified for some of LTRs. TSOs clarify that the issue affects some
Bidding Zone borders where it is not possible to distinguish between long term rights coming
from yearly auction and rights from monthly auctions after the nomination deadline. In these
cases the weighted average of yearly and monthly intitial price will be calculated in cases of
curtailment.

Two respondents suggested that regional specificities and regional annexes should be part
of a specific “Transitional Arrangements” title while one trading association proposed that
regional specificities should not be an integral part of the enduring rules. TSOs remind NC
FCA foresee the possibility to set individual compensation rules according to regional
specifities. Some of them have a transitional character and are linked to the introduction of
Market Coupling while other rules are to be considered as enduring one as they are linked to
the kind of interconnector connecting two bidding zone borders. Updated text of the EU HAR
make more clear this framework.

210 CHAPTER 10 — INVOICING AND PAYMENT

This chapter deals with the processes to be followed by the Allocation Platform in calculating
invoiced amounts and issuing invoices to Registered Participants in relation to allocated Long
Term Transmission Rights. It also sets out the procedure to be followed by registered
participants to settle such invoices together with provisions for dealing with payment disputes
and late payments.
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One respondent suggested that payments should be made after the Product Period, rather
than before. No change was made in respect of this request because it would require the
Registered Participant to provide a higher level of collateral since later payments would
increase the Registered Participant’s outstanding liabilities. The TSOs assessed that it is in
the interest of the opening of the market to keep the required level of collateral as low as
possible. The proposal would not therefore deliver any benefits for either the Registered
Participants or the Allocation Platform so no change was introduced.

211 CHAPTER 11 — MISCELLANEOUS

Chapter 11 contains the provisions on the general legal framework like duration and
amendment process, suspension and termination, liability, confidentiality and other
provisions.

A party suggested ‘in order to secure legal security and to avoid any possible disorder in
connection with already made transactions, the amended Allocation Rules should govern all
rights and obligations in connection with Long Term Transmission Rights acquired after the
entry into force of such amended Allocation Rules’. For the same reasons as for the first
entry into force of the EU HAR (see Chapter 1 above, on article 5), TSOs are of the
understanding that the application of amended rules to the rights acquired before the
amendment becomes effective is necessary to avoid having two different sets of rules and
systems applying for different Registered Participants/rights when the delivery date is after
the amendment becomes effective.

Some respondents required a clause on periodic review of the EU HAR. This request was
duly considered (see also above under section 1, on periodic review of the annexes) and a
new paragraph has been inserted in Article 69 to ensure that rules evolve towards more
harmonisation and in line with Market Participants needs. At the same time, such review by
the TSOs does not prevent NRAs to exercise any rights given to them by the existing
legislation to request a change at any time.

A respondent requested clarification on the rationale for the provision contained in Article 71
on the dispute resolution. Arbitration is the main way of dispute resolution between the
Registerd Participants and the Allocation Platform unless they jointly agree otherwise, i.e. to
follow court proceedings. The Rules of Arbitration of the Chamber of Commerce have been
set as the main rules for the arbitration excluding the rules of the emergency arbitrator for
interim measures to avoid delays and unjustified high costs for such interim procedures. In
the same context and for the same reason of costs, the updated EU HAR provides for the
arbitration with one arbitrator unless one party requests three. Thus, interim measures should
follow the applicable governing law and be requested in front of any competent court. No
change has been requested and thus, made to this regard.
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