Artikelsgewijze opmerkingen op het Voorstel voor het 4° Spoorwegpakket

Het Voorstel bestaat uit drie delen:

1) Wijzigen Recast richtlijn 2012/34/EG
2) Wijzigen PSO verordening 1370/2007/EG
3) Wijziging regelgeving over veiligheid en comptabiliteit, deze wordt niet geanalyseerd.

Het advies van ACM uit de eerste UHT zijn geel gekleurd.
Het advies van ACM uit de tweede UHT is wit gekleurd.

Overal waar in UHT 1 de Raad of NMa is vermeld, is dit uit oogpunt van consistentie vervangen door ACM.

Wijzigen Recast richtlijn 2012/34/EG

Artikel Wijziging Commentaar ACM
3 Definition | Point 2 is replaced by the following: ACM kan instemmen met deze wijziging, aangezien
IM ‘(2) ‘infrastructure manager’ means any body or firm ensuring the development, operation and maintenance of deze een verduidelijking betreft van het reeds bestaande
railway infrastructure on a network; development includes network planning, financial and investment planning as | artikel.
well as building and upgrades of the infrastructure; operation of the infrastructure includes all elements of the
process of train path allocation, including both the definition and the assessment of availability and the allocation
of individual paths, traffic management and infrastructure charging, including determination and collection of the
charges; maintenance includes infrastructure renewals and the other asset management activities’;
3 Int. Pass Point 5 is deleted; Geen commentaar.
3 Definition | the following new Point 31 is added: Geen commentaar.
Vertical '(31) 'vertically integrated undertaking' means an undertaking where:
Integrated - one or several railway undertakings are owned or partly owned by the same undertaking as an infrastructure

manager (holding company), or
- an infrastructure manager is owned or partly owned by one or several railway undertakings or
- one or several railway undertakings are owned or partly owned by an infrastructure manager’;

6 separation
of accounts

In Article 6, paragraph 2 is deleted;

Dit artikel laat een bepaling over de inrichting van een
geintegreerde spoor/netbeheerdersonderneming
vervallen. ACM heeft hierover geen commentaar nu dit
hoogst waarschijnlijk niet ziet op de Nederlandse
situatie. Wel zal als gevolg van het vervallen van deze
bepaling, de onderdelen erna vernummerd moeten

worden, inclusief interne vernummerringen (zie lid 4




dat verwijst naar een lid 3, straks lid 2).

7(1) Institutional separation of the infrastructure manager Zie brief, pagina 7.
Independen | 1. Member States shall ensure that the infrastructure manager performs all the functions referred to in Article 3(2)
ce M and is independent from any railway undertaking. To guarantee the independence of the infrastructure manager,
Member States shall ensure that infrastructure managers are organised in an entity that is legally distinct from any
railway undertaking.
7(2) 2. Member States shall also ensure the same legal or natural person or persons are ACM kan instemmen met deze wijziging, aangezien
Independen | not allowed: deze een verduidelijking betreft van het reeds bestaande
ce lM (a) to directly or indirectly exercise control in the sense of Council Regulation (EC) No 139/200410, hold any artikel. Zie verder brief, pagina 7.
financial interest in or exercise any right over a railway undertaking and over an infrastructure manager at the
same time;
(b) to appoint members of the supervisory board, the administrative board or bodies legally representing an
infrastructure manager, and at the same time to directly or indirectly exercise control, hold any financial interest
in or exercise any right over a railway undertaking;
(c) to be a member of the supervisory board, the administrative board or bodies legally representing the
undertaking, of both a railway undertaking and an infrastructure manager;
(d) to manage the rail infrastructure or be part of the management of the infrastructure manager, and at the same
time to directly or indirectly exercise control, hold any financial interest in or exercise any right over a railway
undertaking, or to manage the railway undertaking or be part of its management, and at the same time to directly
or indirectly exercise control, hold any interest in or exercise any right over an infrastructure manager.
7(3) Control | 3. For the implementation of this Article, where the person referred to in paragraph 2 is a Member State or another | Geen commentaar, aangezien dit voorstel niet de
public public body, two public authorities which are separate and legally distinct from each other and which are bevoegdheden van de ACM raakt.
authority exercising control or other rights mentioned in paragraph 2 over the infrastructure manager, on the one hand, and
the railway undertaking, on the other hand, shall be deemed not to be the same person or persons.
7(4) 4. Provided that no conflict of interest arises and that confidentiality of commercially sensitive information is Zie brief, pagina 7 en 8.
Subcontract | guaranteed, the infrastructure manager may subcontract specific development, renewal and maintenance works,
ing over which it shall keep the decision-making power, to railway undertakings or to any other body acting under the
supervision of the infrastructure manager.
7(s) 5. Where on the date of entry into force of this Directive, the infrastructure manager belongs to a vertically Geen commentaar, aangezien dit voorstel niet de
Exception integrated undertaking, Member States may decide not to apply paragraphs 2 to 4 of this Article. In such case, the | bevoegdheden van de ACM raakt.
vertical Member State concerned shall ensure that the infrastructure manager performs all the functions referred to in

integrated

Article 3(2) and has effective organisational and decision-making independence from any railway undertaking in




accordance with the requirements set in Articles 7a to 7c.’

Er wordt Effective independence of the infrastructure manager within a vertically integrated undertaking Geen commentaar ten aanzien van deze titel.
een nieuw
artikel 7a
ingevoegd:
7a(1) 1. Member States shall ensure that the infrastructure manager shall be organised in a body which is legally distinct | Geen commentaar, nu Nederland al voldoet aan dit
Vertically from any railway undertaking or holding company controlling such undertakings and from any other legal entities | voorschrift.
integrated within a vertically integrated undertaking.
structures
7a(2) 2. Legal entities within the vertically integrated undertaking that are active in railway transport services markets Geen commentaar.
Vertically shall not have any direct or indirect shareholding in the infrastructure manager. Nor shall the infrastructure
integrated manager have any direct or indirect shareholding in any legal entities within the vertically integrated undertaking
structures active in railway transport services markets.
7a(3) 3. The infrastructure manager’s incomes may not be used in order to finance other legal entities within the Geen commentaar.
Vertically vertically integrated undertaking but only in order to finance the business of the infrastructure manager and to pay
integrated dividends to the ultimate owner of the vertically integrated company. The infrastructure manager may not grant
structures loans to any other legal entities within the vertically integrated undertaking, and no other legal entity within the

vertically integrated undertaking may grant loans to the infrastructure manager. Any services offered by other legal

entities to the infrastructure manager shall be based on contracts and be paid at market prices. The debt attributed

to the infrastructure manager shall be clearly separated from the debt attributed to other legal entities within the

vertically integrated undertaking, and these debts shall be serviced separately. The accounts of the infrastructure

manager and of the other legal entities within the vertically integrated undertaking shall be kept in a way that

ensures the fulfilment of these provisions and allows for separate financial circuits for the infrastructure manager

and for the other legal entities within the vertically integrated undertaking.
7a(4) 4. Without prejudice to Article 8(4), the infrastructure manager shall raise funds on the capital markets Geen commentaar.
Vertically independently and not via other legal entities within the vertically integrated undertaking. Other legal entities
integrated within the vertically integrated undertaking shall not raise funds via the infrastructure manager.
structures
7a(s) 5. The infrastructure manager shall keep detailed records of any commercial and financial relations with the other Geen commentaar.
Vertically legal entities within the vertically integrated undertaking and make them available to the regulatory body upon
integrated request, in accordance with Article 56(12).

structures




Er wordt

Effective independence of the staff and management of the infrastructure manager within a vertically integrated

Geen commentaar.

een nieuw undertaking
artikel 7b
ingevoegd
7b(1) 1. Without prejudice to the decisions of the regulatory body under Article 56, the infrastructure manager shall have | Geen commentaar.
Vertically effective decision-making powers, independent from the other legal entities within the vertically integrated
integrated - | undertaking, with respect to all the functions referred to in Article 3(2). The overall management structure and the
staff corporate statutes of the infrastructure manager shall ensure that none of the other legal entities within the
vertically integrated undertaking shall determine, directly or indirectly, the behaviour of the infrastructure manager
in relation to these functions.
7b(2) 2. The members of the management board and senior staff members of the infrastructure manager shall not be in | Geen commentaar.
Vertically the supervisory or management boards or be senior staff members of any other legal entities within the vertically
integrated - | integrated undertaking. The members of the supervisory or management boards and senior staff members of the
staff other legal entities within the vertically integrated undertaking shall not be in the management board or be senior
staff members of the infrastructure manager.
7b(3) 3. The infrastructure manager shall have a Supervisory Board which is composed of representatives of the ultimate | Geen commentaar.
Vertically owners of the vertically integrated undertaking. The Supervisory Board may consult the Coordination Committee
integrated — | referred to under Article 7d on issues under its competence. Decisions regarding the appointment and renewal,
staff working conditions including remuneration, and termination of the office of the management board members of
the infrastructure manager shall be taken by the Supervisory Board. The identity and the conditions governing the
duration and the termination of office of the persons nominated by the Supervisory Board for appointment or
renewal as members of the management board of the infrastructure manager, and the reasons for any proposed
decision terminating the office, shall be notified to the regulatory body referred to in Article 55. Those conditions
and the decisions referred to in this paragraph shall become binding only if the regulatory body has expressly
approved them. The regulatory body may object to such decisions where doubts arise as to the professional
independence of a person nominated for the management board or in the case of premature termination of office
of a member of the management board of the infrastructure manager. Effective rights of appeal to the regulatory
body shall be granted for members of the management board who wish to enter complaints against the premature
termination of the office.
7b(4) For a period of three years after leaving the infrastructure manager, members of the Supervisory Board or Geen commentaar.
Vertically management board and senior staff members of the infrastructure manager shall not be entitled to hold any senior
integrated — | position with any other legal entities within the vertically integrated undertaking. For a period of three years after




staff

leaving those other legal entities within the vertically integrated undertaking, their supervisory or management
boards' members and senior staff members shall not be entitled to hold any senior position with the

infrastructure manager.

7b(s) 5. The infrastructure manager shall have its own staff and be located in separate premises from the other legal Geen commentaar.
Vertically entities within the vertically integrated undertaking. Access to information systems shall be protected to ensure the
integrated — | independence of the infrastructure manager. Internal rules or staff contracts shall clearly limit contacts with the
staff other legal entities within the vertically integrated undertaking to official communications connected with the

exercise of the functions of the infrastructure manager which are also exercised in relation to other railway

undertakings outside the vertically integrated undertaking. Transfers of staff other than those referred to under

point (c) between the infrastructure manager and the other legal entities within the vertically integrated

undertaking shall only be possible if it can be ensured that sensitive information will not be passed on between

them.
7b(6) 6. The infrastructure manager shall have the necessary organisational capacity to perform all of its functions Geen commentaar, nu dit artikel vooralsnog geen
Vertically independently from the other legal entities within the vertically integrated undertaking and shall not be allowed to | betrekking heeft op de Nederlandse situatie.
integrated — | delegate to these legal entities the operation of these functions or any activities related to them.
staff
7b(7) 7. The members of the supervisory or management boards and senior staff of the infrastructure manager shall Geen commentaar, nu dit artikel vooralsnog geen
Vertically hold no interest in or receive any financial benefit, directly or indirectly, from any other legal entities within the betrekking heeft op de Nederlandse situatie.
integrated - | vertically integrated undertaking. Performance-based elements of their remuneration shall not depend on the
staff business results of any other legal entities within the vertically integrated undertaking or any legal entities under

its control, but exclusively on those of the infrastructure manager
7¢(1) 1. Upon request of a Member State or on its own initiative, the Commission shall decide whether infrastructure Dit artikel is van groot belang, aangezien hiermee
Verification | managers which are part of a vertically integrated undertaking fulfil the requirements of Article 7a and Article 7b toezicht op het level playing field binnen de Europese
of and whether the implementation of these requirements is appropriate to ensure a level playing field for all railway | Unie gegarandeerd wordt. Zie ook het commentaar bij
compliance | undertakings and the absence of distortion of competition in the relevant market. 7¢(s).
7¢(2) 2. The Commission shall be entitled to require all necessary information within a reasonable deadline from the Dit artikel is van groot belang, aangezien hiermee
Verification | Member State where the vertically integrated undertaking is established. The Commission shall consult the toezicht op het level playing field binnen de Europese
of regulatory body or bodies concerned and, if appropriate, the network of regulatory bodies referred to in Article 57. Unie gegarandeerd wordt. Zie ook het commentaar bij
compliance 7¢(s)-
7¢(3) 3. Member States may limit the rights of access provided for in Article 10 to railway undertakings which are part of | Dit artikel is van groot belang, aangezien hiermee
Verification | the vertically integrated undertaking to which the infrastructure manager concerned belongs, if the Commission toezicht op het level playing field binnen de Europese
of informs Member States that no request has been made in accordance with paragraph 1 or pending the Unie gegarandeerd wordt. ACM heeft wel twee




compliance

examination of the request by the Commission or if it decides, in accordance with the procedure referred to in
Article 62(2), that: (a) no adequate replies to the Commission information requests in accordance with paragraph 2
have been made, or (b) the infrastructure manager concerned does not fulfil the requirements set out in Articles 7a
and 7b, or (c) the implementation of requirements set out in Articles 7a and 7b is not sufficient to ensure a level
playing field for all railway undertakings and the absence of distortion of competition in the Member State where
the infrastructure manager concerned is established. The Commission shall decide within a reasonable period of

time.

kanttekeningen bij het voorstel.

Allereerst is het de vraag wat bedoeld wordt
met een ‘reasonable period’. Het is aan te
bevelen dat hieraan een termijn wordt
verbonden, mede gezien het feit dat besluiten
van de Commiissie in een individuele lidstaat
ook uitstralingseffecten heeft voor de overige
lidstaten en zo het level playing field niet
verstoord wordt. Zie ook het commentaar bij
7¢(5)-

Ten tweede juicht ACM toe dat in dit artikel
een procedure is opgenomen waarbij het recht
voor lidstaten om de toegang te beperken
tevens betrokkenheid kent van de Commissie,
zodat in Europa uniformiteit bevorderd wordt.
In dat verband acht ACM het van groot belang
om dezelfde procedure tevens op te nemen in
artikel 5 van de PSO verordening, zodat zowel
bij open toegang alsook bij de openbare
dienstcontracten uniformiteit wordt

nagestreefd.

7¢(4)
Verification
of

compliance

4. The Member State concerned may request the Commission to repeal its decision referred to in paragraph 3, in
accordance with the procedure referred to in Article 62(2), when that Member State demonstrates to the
satisfaction of the Commission that the reasons for the decision do not exist any longer. The Commission shall

decide within a reasonable period of time.

Dit artikel is van groot belang, aangezien hiermee

toezicht op het level playing field binnen de Europese

Unie gegarandeerd wordt. ACM vraagt zich wat bedoeld

wordt met een ‘reasonable period’. Het is aan te

bevelen dat hieraan een termijn wordt verbonden, mede

gezien het feit dat besluiten van de Commissie in een

individuele lidstaat ook uitstralingseffecten heeft voor

de overige lidstaten en zo het level playing field niet

verstoord wordt. Zie ook het commentaar bij 7¢(s).

7¢(5)
Verification

5. Without prejudice to paragraphs 1 to 4, the on-going compliance with the requirements set out in Articles 7a and
7b shall be monitored by the regulatory body referred to in Article 55. Any applicant shall have the right to appeal to

Allereerst verwijst ACM naar zijn brief op pagina 7

(laatste alinea) en 8 hierover.




of

the regulatory body if it believes that these requirements are not complied with. Upon such an appeal, the

Verder merkt ACM op dat hij in deze bepaling dezelfde

compliance | regulatory body shall decide, within the time-limits indicated in Article 56(g), on all the necessary measures to taak uitoefent als de Commiissie in de vorige vier
remedy the situation. artikelleden.
In de huidige opzet van het voorstel ontbreekt echter
een samenloopregeling zodat het gevaar bestaat dat de
Commissie en ACM tot verschillende uitkomsten
komen in vergelijkbare gevallen. Derhalve is wijziging
van het voorstel op dit punt noodzakelijk, teneinde de
uitvoerbaarheid en handhaafbaarheid te verbeteren.
7d(1) Coordination Committee ACM herkent het nut voor het instellen van dergelijke
Coordinatio | 1. Member States shall ensure that infrastructure managers set up and organise Coordination Committees for each | comités, maar wijst wel op een aantal randvoorwaarden
n network. Membership of this committee shall be open at least to the infrastructure manager, known applicants in | in de hierna volgende leden om mogelijke nadelen te
Committee | the sense of Article 8(3) and, upon their request, potential applicants, their representative organisations, ondervangen. Zie verder brief, pagina 4.
representatives of users of the rail freight and passenger transport services and, where relevant, regional and local
authorities. Member State representatives and the regulatory body concerned shall be invited to the meetings of Voorts stelt ACM voor dat indien er meerdere
the Coordination Commiittee as observers. Coérdinatie Comités (hierna: CC) zijn, als gevolg van
meerdere Infrastructuurbeheerders, de diverse CC’s
hun adviezen onderling ook afstemmen teneinde te
voorkomen dat de Infrastructuurbeheerder
geconfronteerd wordt met tegenstrijdige adviezen.
ACM stelt tevens voor om in dit artikellid de zinsnede
‘where relevant’ te vervangen door ‘all relevant’,
teneinde de schijn te vermijden dat het aan de
beheerder is om te bepalen wie relevant is of niet.
7d(2) 2. The Coordination Committee shall make proposals concerning or advising the ACM verzoekt verduidelijking van de term
Coordinatio | infrastructure manager and, where appropriate, the Member State on: intermodaliteit, alvorens nader commentaar te kunnen
n (a) the needs of applicants related to the maintenance and development of the infrastructure capacity leven.
Committee | (b) the content of the user-oriented performance targets contained in the contractual agreements referred to in

Article 30 and of the incentives referred to in Article 30(1) and their implementation;
(c) the content and implementation of the network statement referred to in Article 27;

(d) the charging framework and rules set by the State and the charging scheme established by the infrastructure

Grosso modo heeft de CC een adviesrecht, geen
zeggenschap. In dit artikel is echter niet bepaald wat er
dient te gebeuren indien de Infrastructuurbeheerder




manager in accordance with Article 29 and the level and structure of infrastructure charges;

(e) the process for allocation of infrastructure capacity, including priority rules for the allocation of capacity
between different categories of infrastructure users;

(f) issues of intermodality;

(g) any other issue related to the conditions for access and use of the infrastructure and the quality of the services
of the infrastructure manager.

The Coordination Committee shall have the power to request relevant information from the infrastructure manager

on points (a) to (g) in order to be able to carry out these tasks.

wenst af te wijken van gegeven adviezen. ACM stelt
daarom voor dat bepaald wordt dat de beheerder alleen
gemotiveerd mag afwijken van het advies van de CC.

Zie verder brief, pagina 4.

7d(3) 3. The Coordination Committee shall draw up rules of procedure that include, in particular, rules on participation Ten aanzien van het tweede deel wijst ACM erop dat
Coordinatio | in and frequency of meetings which shall be at least quarterly. A report of the Coordination Committee’s niet helder is geformuleerd wat dit rapport dient te
h discussions shall be submitted annually to the infrastructure manager, the Member State, the regulatory body behelzen. Dient dit in extenso te worden beschreven of
Committee | concerned and the Commission with an indication of the respective positions taken by the Committee members. kan een korte samenvatting volstaan.
7¢(1) European Network of Infrastructure Managers ACM steunt dit voorstel, aangezien in de praktijk een
EU Network | 1. Member States shall ensure that infrastructure managers participate and cooperate in a network to develop the | dergelijk netwerk voor toezichthouders al functioneert
IM’s Union rail infrastructure, in particular to ensure timely and efficient implementation of the trans-European en het de Commissie van nuttige informatie kan
transport network, including the core network corridors, rail freight corridors according to Regulation (EU) No voorzien over de Europese eenwording op het spoor.
913/2010 and the European Rail Traffic Management System (ERTMS) deployment plan laid down in Decision Soortgelijke netwerk organen in andere sectoren
2012/88/EU12. hebben al hun nut bewezen, zoals bij de netbeheerders
The Commission shall be a member of the Network. It shall coordinate and support the work of the Network and van energienetwerken. Zie verder brief, pagina 5.
make recommendations to the Network, as appropriate. It shall ensure the active cooperation of the appropriate
infrastructure managers Verder is onduidelijk wat met de term ‘trans-European
transport network’ bedoeld wordt. ACM adviseert om
deze term te definiéren.
7¢(2) 2. The Network shall participate in the market monitoring activities referred to in Article 15 and benchmark the ACM steunt het monitoren & benchmarking nu dit de
EU Network | efficiency of infrastructure managers on the basis of common indicators and quality criteria, such as the reliability, | Europese eenwording op het spoor kan bespoedigen.
IM’s capacity, availability, punctuality and safety of their networks, asset quality and utilisation, maintenance, renewals, | ACM stelt wel de vraag wie toegang heeft tot de data.
enhancements, investments and financial efficiency. Het zou aanbeveling verdienen als de lokale
toezichthouders ook toegang hiertoe krijgen.
Zie verder brief, pagina 5.
7¢(3) 3. The Commission may adopt measures setting out the common principles and practices of the Network, in ACM stemt op grond van het voorgaande in met dit
EU Network | particular to ensure consistency in benchmarking, and the procedures to be followed for cooperation in the voorstel.
IM’s Network. Those measures shall be adopted by means of an implementing act in accordance with the procedure




referred to in Article 62(3).’

10(2) (a) paragraph 2 is replaced by the following: ACM merkt allereerst op dat de toevoeging van ‘under
Open ‘2. Railway undertakings shall be granted, under equitable, nondiscriminatory and transparent conditions, the right | equitable, nondiscrimanatory and transparent
Access of access to railway infrastructure in all Member States for the purpose of operating all types of rail passenger conditions’ een verbetering is ten opzichte van het
services. Railway undertakings shall have the right to pick up passengers at any station and set them down at huidige artikel. Voor het overige verwijst ACM naar zijn
another. That right shall include access to infrastructure connecting service facilities referred to in point 2 of Annex | brief op dit punt op pagina 7.
1.
10(3 & 4) (b) paragraphs 3 and 4 are deleted; ACM kan instemmen met het verwijderen van deze
Open artikelen nu artikel 10(2) niet meer gelimiteerd is tot
Access internationaal passagiersvervoersdiensten, maar alle
passagiersvervoer betreft, inclusief nationaal
passagiersvervoer. Hierdoor is het niet noodzakelijk om
deze bepalingen die specifiek toezicht regelden op het
internationaal passagiersvervoer te handhaven.
1(1) (a) paragraph 1 is replaced by the following: ACM kan instemmen met deze wijziging, aangezien
Economic 1. Member States may limit the right of access provided for in Article 10(2) to passenger services between a given | deze een verduidelijking betreft van het reeds bestaande
Equilibrium | place of departure and a given destination when one or more public service contracts cover the same route or an artikel.
alternative route if the exercise of this right would compromise the economic equilibrium of the public service
contract or contracts in question.’;
1(2) (b) the first subparagraph of paragraph 2 is replaced by the following: ACM kan instemmen met deze wijziging, aangezien
Economic 'In order to determine whether the economic equilibrium of a public service contract would be compromised, the deze een verduidelijking betreft van het reeds bestaande
Equilibrium | relevant regulatory body or bodies referred to in Article 55 shall make an objective economic analysis and base its artikel.
decision on pre-determined criteria. They shall determine this after a request from any of the following, submitted | Voorts stelt ACM voor om de Europese Commissie bij
within one month from the information on the intended passenger service referred to in Article 38(4): het vaststellen van de ‘pre-determined criteria’ te
(a) the competent authority or competent authorities that awarded the public service contract; betrekken om zo een level playing field te garanderen.
(b) any other interested competent authority with the right to limit access under this Article; Als elke lidstaat andere criteria vaststelt kan dit een
(c) the infrastructure manager; grote belemmering vormen voor internationaal
(d) the railway undertaking performing the public service contract.’; spoorvervoer in Europees verband.
Zie voorts de brief van ACM op pagina 6 en 7.
11(3) (c) paragraph 3 is replaced by the following: ACM kan instemmen met deze wijziging, aangezien
Economic ‘3. The regulatory body shall give the grounds for its decision and the conditions under which a reconsideration of | deze een verduidelijking betreft van het reeds bestaande
Equilibrium | the decision within one month of its notification may be requested by one of the following:, artikel.




(a) the relevant competent authority or competent authorities;

(b) the infrastructure manager;

(c) the railway undertaking performing the public service contract;

(d) the railway undertaking seeking access.’;

In case the regulatory body decides that the economic equilibrium of a public contract would be compromised by
the intended passenger service referred to in Article 38(4), it shall indicate possible changes to such service which
would ensure that the conditions to grant the right of access provided for in Article 10(2) are met.';

Wel stelt ACM voor om dit artikel nog te wijzigen op het
punt van de beslistermijn van 1 maand voor de
‘regulatory body’. Gaarne ziet ACM hieraan toegevoegd
‘after receiving all necessary information to make a
decision’, teneinde de uitvoerbaarheid te verbeteren.

11(5) (d) paragraph s is deleted; Geen commentaar. Het schrappen van deze bepaling
Economic lijkt geen gevolgen te hebben voor de Nederlandse
Equilibrium situatie.
Nieuw: 13a | Common information and integrated ticketing schemes ACM stemt in met dit artikel nu het duidelijkheid biedt
Common 1. Without prejudice to Regulation (EC) No 1371/200713 and Directive 2010/40/EU14, Member States may require | over toepasselijke eisen.
info railway undertakings operating domestic passenger services to participate in a common information and Ten aanzien van het eerste lid merkt ACM op dat het
systems & integrated ticketing scheme for the supply of tickets, through-tickets and reservations or decide to give the power | aanbeveling verdient om in deze bepaling te
Integrated to competent authorities to establish such a scheme. If such a scheme is established, Member States shall ensure | verduidelijken wie het toezicht zal uitoefenen op dit
ticketing that it does not create market distortion or discriminate between railway undertakings and that it is managed by a ‘ticketing scheme ". Zie verder brief, pagina’s 3 en 4.
public or private legal entity or an association of all railway undertakings operating passenger services.
2. Member States shall require railway undertakings operating passenger services to put in place and coordinate ACM vraagt zich af of het tweede lid niet beter
contingency plans to provide assistance to passengers, in the sense of Article 18 of Regulation (EC) No 1371/2007, | opgenomen kan worden in een ander artikel nu dit
in the event of a major disruption to services.’ strikt genomen niets te maken heeft met het eerste lid.
Ook dient gedefinieerd te worden wat onder een ‘major
disruption * dient te worden verstaan.
38(4) ‘4. Where an applicant intends to request infrastructure capacity with a view to operating a passenger service, it ACM kan instemmen met deze bepaling nu dit tot meer
Capacity shall inform the infrastructure managers and the regulatory bodies concerned no less than 18 months before the harmonisatie en verduidelijking in Europa leidt en
allocation entry into force of the working timetable to which the request for capacity relates. In order to enable regulatory merkt daarbij nog het volgende op:
new bodies concerned to assess the potential economic impact on existing public service contracts, regulatory bodies - De ‘compentent authority’ in dit artikel kan na lezing
passenger shall ensure that any competent authority that has awarded a rail passenger service on that route defined in a van het voorafgaande artikel 11 niet anders gelezen
service public service contract, any other interested competent authority with the right to limit access under Article 11 and | worden als zijnde de lidstaat, zodat het aanbeveling

any railway undertaking performing the public service contract on the route of that passenger service is informed
without undue delay and at the latest within five days.’

verdient om de Richtlijn op dit punt te preciseren;
- De termijn van achttien maanden kan gevolgen
hebben voor de Netverklaring en de daarin vervatte

procedures, zodat dit mogelijk aanpassingen vereist.




63(1) By 31 December 2024, the Commission shall evaluate the impact of this Directive on the rail sector and shall Geen commentaar.
Report submit to the European Parliament, the Council, the European Economic and Social Committee and the
Committee of the Regions a report on its implementation. By the same date, the Commission shall assess whether
discriminatory practices or other types of distortion of competition persist in relation to infrastructure managers
which are part of a vertically integrated undertaking. The Commission shall, if appropriate, propose new legislative
measuress.
ijzigen PSO verordening 1370/2007/EG
2(c) "(c) "competent local authority" means any competent authority whose geographical area of competence is not ACM kan instemmen met deze wijziging, aangezien
Definition national and which covers the transport needs of an urban agglomeration or a rural district;" deze een verduidelijking betreft van het reeds bestaande
artikel.
2(e) Point (e) of Article 2 is complemented by the following: ACM begrijpt de huidige bewoording van deze
Definition "The scope of public service obligations shall exclude all public transport services that go beyond of what is toevoeging aan het reeds bestaande artikel niet en stelt
necessary to reap local, regional or sub-national network effects. voor dat het voorstel op dit punt verhelderd wordt. Punt
2 betreft namelijk een definitie van wat verstaan moet
worden onder ‘openbare dienstverplichting’, echter, de
toevoeging lijkt te suggereren dat voor nationale
verbindingen een andere definitie bestaat, hetgeen niet
wenselijk zou zijn.
2a(1) Public transport plans and public service obligations Zie brief, pagina 2 tot en met 6. Voorts merkt ACM het
Public 1. Competent authorities shall establish and regularly update public passenger transport plans covering all relevant | volgende op:
Passenger transport modes for the territory for which they are responsible. These public transport plans shall define the
Transport objectives of public transport policy and the means to implement them covering all relevant transport modes for - Dit artikel overlap lijkt te hebben met de
Plan the territory for which they are responsible. They shall at least include: Netverklaring die door de beheerders als

(a) the structure of the network or routes;

(b) basic requirements to be fulfilled by public transport offer such as accessibility, territorial connectivity, security,
modal and intermodal interconnections at main connecting hubs, offer characteristics such as times of operation,
frequency of services and minimum degree of capacity utilisation;

(c) quality standards related to items such as equipment features of stops and of rolling stock, punctuality and
reliability, cleanliness, customer service and information, complaint handling and redress, monitoring of service
quality;

(d) principles of tariff policy;

Prorail wordt opgesteld. Derhalve stelt ACM
voor dat het voorstel zo gewijzigd wordt dat

deze overlap verdwijnt.

- In het voorstel moet de competent authority
representatieve organisaties raadplegen.
Teneinde het level playing field in Europa niet

in gevaar te brengen, stelt ACM daarom voor




(e) operational requirements such as transport of bicycles, traffic management, contingency plan in case of
disturbances.

In establishing public transport plans, competent authorities shall have regard in particular to applicable rules
regarding passenger rights, social, employment and environmental protection. The competent authorities shall
adopt the public transport plans after consultation of relevant stakeholders and publish them. For the purpose of
this Regulation, relevant stakeholders to be taken into consideration are at least transport operators, infrastructure
managers if appropriate, and representative passenger and employee organisations.

dit artikel aan te vullen met een bepaling dat
elke lidstaat voor de inwerkingtreding van de
verordening bij de Europese Commissie de
betreffende organisaties aanmeldt teneinde te
voorkomen dat er discussie ontstaat wie
hiervoor in aanmerking komt. Deze
organisaties zouden dan per lidstaat door de
Commissie in een Annex bij de Verordening
vermeldt kunnen worden.

2a(2) 2. The establishment of public service obligations and the award of public service contracts shall be consistent Deze bepaling vergt intensieve coérdinatie tussen de
Public with the applicable public transport plans. competent authority en ACM. Gaarne treedt ACM
Passenger hierover met I1&M in overleg om dit nader uit te werken.
Transport Zie hierover ook de brief, op pagina 6.
Plan
2a(3) 3. The specifications of public service obligations for public passenger transport and the scope of their application | Zie brief, pagina 2 tot en met 6.
Public shall be established as follows:
Passenger (a) they shall be defined in accordance with Article 2 (e);
Transport (b) they shall be appropriate to achieve the objectives of the public transport plan;
Plan (c) they shall not exceed what is necessary and proportionate to achieve the objectives of the public transport plan.
The assessment of appropriateness referred to in point (b) shall take into account whether a public intervention in
the provision of passenger transport is a suitable means of achieving the objectives of the public transport plans.
For public passenger transport by rail the assessment of necessity and proportionality referred to in point (c) shall
take into account the transport services provided under Article 10(2) of Directive 2012/34/EU of the European
Parliament and of the Council of 21 November 2012 establishing a single European railway area (recast)13 and
consider all information given to the infrastructure managers and regulatory bodies pursuant to the first sentence
of Article 38(4) of that Directive.
2a(4) 4. The specifications of public service obligations and the related compensation of the net financial effect of public | Zie brief, pagina 5, eerste alinea.
Public service obligations shall:
Passenger (a) achieve the objectives of the public transport plan in the most costeffective manner;
Transport (b) financially sustain the provision of public passenger transport in accordance to the requirements laid down in
Plan the public transport plan in the long term.
2a(s) 5. When preparing the specifications, the competent authority shall set out the draft specifications of public service | ACM stemt in met deze bepaling, maar verzoekt deze zo




Public obligations and their scope, the basic steps of the assessment of their compliance with the requirements laid down | te wijzigen dat de infrastructuurbeheerder altijd
Passenger in paragraphs 2, 3 and 4, and the results of the assessment. The competent authority shall in an appropriate geraadpleegd wordt en niet alleen ‘if appropriate’. Zie
Transport manner consult relevant stakeholders such as a minimum, transport operators, infrastructure managers if verder brief, pagina 2, laatste alinea.
Plan appropriate and representative passenger and employee organisations on these specifications and take their
positions into consideration.
2a(6) 6. For public passenger transport by rail: ACM krijgt hier een taak om competent authorities te
Public (a) compliance of the assessment and of the procedure set out in this Article shall be ensured by the regulatory controleren. Dit kan zowel de locale als de nationale
Passenger body referred to in Art 55 of Directive 2012/34/EU including on its own initiative. overheid betreffen. ACM merkt op dat ACM hierdoor als
Transport (b) the maximum annual volume of a public service contract in terms of train-km shall be the higher value of either | uitvoerend en onafhankelijk zelfstandig bestuurorgaan
Plan 10 million train-km or one third of the total national public rail passenger transport volume under public service belast wordt met toezicht op gekozen overheden. Zie
contract.” verder hierover ook de brief op pagina 6.
Tevens merkt ACM op dat de huidige tekst niet voorziet
in duidelijke regels voor de uitvoering van de taak van
ACM. Zo is niet duidelijk of met het eigen initiatief recht
tevens het klachtrecht is bedoeld van artikel 55 van de
richtlijn.
Tot slot merkt ACM op dat dit artikel geen concrete
handhavingsmiddelen noemt, zodat de
handhaafbaarheid van het voorstel op dit moment
onvoldoende is.
4(1) In paragraph 1, point (a) is replaced by the following: ACM kan instemmen met het voorstel nu dit een
Content "(a) clearly define the public service obligations laid down in Article 2(e) and Article 2a with which the public technische verfijning betreft en geen inhoudelijke
Contracts service operator is to comply, and the geographical areas concerned;" wijziging.
The last sentence of paragraph 1, point (b) is replaced by the following:
"In the case of public service contracts not awarded according to Article 5(3), these parameters shall be determined
in such a way that no compensation payment may exceed the amount required to cover the net financial effect on
costs incurred and revenues generated in discharging the public service obligations, taking account of revenue
relating thereto kept by the public service operator and a reasonable profit;"
4(6) Paragraph 6 is replaced by the following: ACM zou graag zien dat het voorstel zo gewijzigd wordt
Content "Where competent authorities, in accordance with national law, require public service operators to comply with door toevoeging van definities betreffende “social
Contracts certain quality and social standards or establish social and qualitative criteria, these standards and criteria shall be | standards or establish social and qualitative criteria,




included in the tender documents and in the public service contracts."

these standards and criteria”.

Voor een eenduidige uitleg binnen Europa is nodig dat
er een gedeelde definitie is van social standards en
kwalitatieve criteria.

4(3) Er wordt een nieuw artikellid ingevoegd: ACM stemt in met dit voorstel, nu dit de transparantie
Content Competent authorities shall make available to all interested parties relevant information for the preparation of an bevorderd.
Contracts offer under a competitive tender procedure. This shall include information on passenger demand, fares, costs and

revenues related to the public passenger transport covered by the tender and details of the infrastructure

specifications relevant for the operation of the required vehicles or rolling stock to enable them to draft well

informed business plans. Rail infrastructure managers shall support competent authorities in providing all relevant

infrastructure
5(4) Paragraph 4 is replaced by the following: ACM kan instemmen met deze wijziging, aangezien
Directly "4. Unless prohibited by national law, the competent authorities may decide to award public service contracts deze een verduidelijking betreft van het reeds bestaande
awarding directly: artikel.

(a) where their average annual value is estimated at: less than EUR 1 000 000 or less than EUR 5 000 000 in the

case of a public service contract including public transport by rail or,

(b) where they concern the annual provision of less than 300 ooo kilometres of public passenger transport

services or less than 150 0oo kilometres in the case of a public service contract including public transport by rail.

In the case of a public service contract directly awarded to a small or medium-sized enterprise operating not more

than 23 road vehicles, these thresholds may be increased to either an average annual value estimated at less than

EUR 2 000 000 or to an annual provision of less than 600 ooo kilometres of public passenger transport services."
5(6) Paragraph 6 is replaced by the following: ACM kan instemmen met deze wijziging, maar acht het
Directly "Competent authorities may decide that, in order to increase competition between railway undertakings, contracts | onjuist om de termijn die in het huidige artikel is
awarding for public passenger transport by rail covering parts of the same network or package of routes shall be awarded to | genoemd te laten vervallen. Deze termijn garandeert

different railway undertakings. To this end the competent authorities may decide before launching the tender

procedure to limit the number of contracts to be awarded to the same railway undertaking."

juist een level playing field. Voor ACM is het niet
noodzakelijk dat deze termijn dezelfde blijft, als maar in
Europees verband overal dezelde termijn gehanteerd
wordt.

Voorts acht ACM de laatste zin van het voorstel
onvoldoende concreet. Het verdient aanbeveling om
aan te geven welke situaties dit mogen betreffen




teneinde te voorkomen dat elke lidstaat zijn eigen
criteria hanteert. Voorts verdient het aanbeveling dat
deze criteria opgenomen worden in de public transport

plannen.

Er wordt
een nieuw
artikel 5a
ingevoegd:
5a(1)
Rolling
Stock

1. Member States shall in compliance with State aid rules take the necessary measures to ensure effective and non-
discriminatory access to suitable rolling stock for public passenger transport by rail for operators wishing to
provide public passenger transport services by rail under public service contract.

ACM kan onder voorwaarden instemmen met deze
bepaling. Zie hiervoor ook de begeleidende brief
pagina’s 2 en 3.

ACM begrijpt de verwijzing in dit artikellid naar
staatssteunregels zo dat deze enkel naar de algemeen
geldende staatssteunregels op grond van artikel 107 van
het Werkingsverdrag van de EU verwijzen en niet naar
een specifiek staatssteunkader voor het spoorverkeer.

Tevens wijst ACM op een aantal niet goed gedefinieerde
termen zoals ‘suitable rolling stock' en ‘necessary
measures. Deze behoeven definiéring in de PSO
Verordening. Onduidelijk is of de term ‘necessary
measures' uitsluitend en limitatief naar 5a(2) verwijst of

dat andere necessary measures mogelijk zijn.




5a(2)
Rolling
Stock

2. Where rolling stock leasing companies which provide for the leasing of rolling stock referred to in paragraph 1
under non-discriminatory and commercially viable conditions to all of the public rail passenger transport operators
concerned do not exist in the relevant market, Member States shall ensure that the residual value risk of the rolling
stock is borne by the competent authority in compliance with State aid rules, when operators intending and able to
participate in tendering procedures for public service contracts so request in order to be able to participate in
tendering procedures. The competent authority may comply with the requirement set out in the first

subparagraph in one of the following ways:

(a) by acquiring itself the rolling stock used for the execution of the public service contract with a view to making it
available to the selected public service operator at market price or as part of the public service contract

pursuant to Article 4(1)(b), Article 6 and, if applicable, to the Annex,

(b) by providing a guarantee for the financing of the rolling stock used for the execution of the public service
contract at market price or as part of the public service contract pursuant to Article 4(1)(b), Article 6 and, if
applicable, to the Annex. Such a guarantee may cover the residual value risk while respecting the relevant state aid
rules when applicable,

(c) by committing in the public service contract to take over of the rolling stock at the end of the contract at market
price.

In the cases referred to in points (b) and (c), the competent authority shall have the right to require the public
service operator to transfer the rolling stock after the expiry of the public service contract to the new operator to
whom a contract is awarded. The competent authority may oblige the new public transport operator to take the
rolling stock over. The transfer shall be done at market rates.

ACM stelt voor om in de zin “The competent authority
may comply with the requirement set out in the first
subparagraph in one of the following ways” de term
“may” te vervangen door het woord “shall”.

Er zijn in dit artikellid een aantal vage termen en

verwijzingen opgenomen die verduidelijking behoeven:

- Wat s in onderdeel a en b: ‘if/when applicable
(to the Annex)’? De toepasselijkheid behoeft
verduidelijking van de Commissie.

- De volgende vage termen moeten gedefinieerd
worden in de PSO: residual value risk, market

price, guarantee, market rates.

- Het tweede lid refereert alleen aan de lease-
markt maar niet aan de nieuwbouw markt.
Voor een juiste beoordeling van de toegang tot
de markt voor materieel dient derhalve de

nieuwbouw markt meegenomen te worden.

- De eerste zin verwijst naar lid 1 maar deze
verwijzing is onduidelijk. Lid 1 noemt geen

‘rolling stock leasing companies’.




5a(3) 3. If the rolling stock is transferred to a new public transport operator the competent authority shall make available | ACM heeft geen commentaar. Deze bepaling spreekt
Rolling in the tender documents detailed information about the cost of maintenance of the rolling stock and about its voor zich.
Stock physical condition
53(4) 4. By [18 months after the date of entry into force of this Regulation] the Commission shall adopt measures setting | ACM stelt de vraag waarom na verstrijking van de
Rolling out the details of the procedure to be followed for the application of paragraphs 2 and 3 of this Article. Those implementatietermijn de Commissie pas
Stock implementing acts shall be adopted in accordance with the examination procedure referred to in Article 9a(2)." procedureregels opstelt. Het verdient aanbeveling om
te onderzoeken of deze regels tegelijk met de
inwerkingtreding van de wijziging van de PSO
verordening vastgesteld kunnen worden.
6(1) In Article 6 paragraph 1 is replaced by the following: ACM kan instemmen met deze wijziging, nu die slechts
Compen- "1. All compensation connected with a general rule or a public service contract shall comply with Article 4, redactioneel van aard is.
sations irrespective of how the contract was awarded. All compensation of whatever nature connected with a public
service contract not awarded according to Article 5(3) or connected with a general rule shall also comply
with the provisions laid down in the Annex. "
7(1) Paragraph 1 is replaced by the following: ACM kan instemmen met deze wijziging, aangezien
Annual "1. Each competent authority shall make public once a year an aggregated report on the public service obligations | deze een verduidelijking betreft van het reeds bestaande
Report on for which it is responsible, the starting date and duration of the public service contracts, the selected public service | artikel. Er is door deze wijziging meer duidelijkheid over
PSO operators and the compensation payments and exclusive rights granted to the said public service operators by way | welke informatie over wat in het “aggregated report ’
of reimbursement. The report shall distinguish between bus transport and rail transport, allow the performance, moet komen te staan.
quality and financing of the public transport network to be monitored and assessed and, if appropriate, provide
information on the nature and extent of any exclusive rights granted. Member States shall facilitate central access
to these reports, for instance through a common web portal."
7(2) In paragraph 2, the following point is added: ACM stemt in met dit voorstel nu dit voortvloeit uit de
Annual "(d) the envisaged starting date and duration of the public service contract." wijziging onder 7 lid 1 hiervoor.
Report on
PSO
8(2) The first subparagraph of paragraph 2 is replaced by the following: ACM verzoekt aan te geven wat bedoeld wordt met
Transitionar | "2. Without prejudice to paragraph 3, the award of public service contracts by rail with the exception of other track- | ‘measures to gradually comply’. Door na te laten wat
y Measures | based modes such as metro or tramways shall comply with Article 5(3) as from 3 December 2019. All public service | hiermee bedoeld wordt is het voor ACM niet duidelijk of

contracts by other track-based modes and by road must have been awarded in compliance with Article 5(3) by 3

December 2019 at the latest. During the transitional period running until 3 December 2019, Member States shall

deze maatregelen afwijken van de gebruikelijke

maatregelen ter implementatie van Europese




take measures to gradually comply with Article 5(3) in order to avoid serious structural problems in particular

relating to transport capacity."

regelgeving (zoals het verbod om voor de
inwerkingtreding van Europese regels maatregelen te
treffen die de werking kunnen frustreren).

8(2)a The following paragraph 2a is inserted: ACM merkt op dat de bewoording van de eerste zin van

Transitionar | "2a. Public service contracts for public passenger transport by rail directly awarded between 1 January 2013 and 2 dit onderdeel van het voorstel strijdig is met het verbod

y Measures | December 2019 may continue until their expiry date. However they shall, in any event, not continue after 31 op terugwerkende kracht, door de termijn op 1 januari

December 2022." 2013 al in te laten gaan, terwijl de Verordening nog in

werking moet treden. ACM stemt met de tweede zin
van dit voorstel in, nu dit harmonisatie bevordert
binnen Europa.

8(3) In paragraph 3, the last sentence of the second subparagraph is replaced by the following: ACM kan instemmen met dit voorstel nu de enige

Transitionar | "The contracts referred to in (d) may continue until they expire, provided they are of limited duration similar to the | wijziging de vervanging betreft van het woordje ‘similar’

y Measures | durations specified in Article 4." to ‘comparable’. De bestaande bepaling wordt daarmee
taalkundig verduidelijkt.

9a Er wordt een nieuw artikel ingevoegd dat luidt: ACM heeft geen commentaar. Deze bepaling spreekt

Committee | 1. The Commission shall be assisted by the Single European Railway Area voor zich.

procedure Committee established by Article 62 of Directive 2012/34/EU of the European parliament and of the Council of 21

November 2012 establishing a single European railway area (recast)14. That committee shall be a committee
within the meaning of Regulation (EU) No 182/2011.
2. Where reference is made to this paragraph, Article 5 of Regulation (EU) No 182/2011 shall apply."




