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Sustainability Agreements: opportunities within competition law 

 

1. Introduction to Mars Inc.  Mars has been a proudly family-owned business for over 100 years making consumers’ favourite treats, nutritious meals, pet foods and other products that find their way into family homes around the world.  It is our independent family ownership that gives us the freedom to think in generations, not quarters, so we can invest in the long-term future of our business, our people and the planet.  Mars is a global business with  Associates in 80 countries. We have over  sites across the world and our supply chain reaches all continents (eg: cacao, rice, mint, vanilla, soy, sugar etc).     We have a key presence in the Netherlands. Our chocolate bar factory in Veghel since 1963, is the largest in the world, making us a key employer in Noord-Brabant and the wider region. We have a second important manufacturing site in Oud-Beijerland which produces Dolmio sauces and other non-chocolate products. You can also find our Royal Canin Benelux headquarters in Veghel. In total we employ approximately  people in the Netherlands and indirectly the number of people working for Mars Netherlands (e.g. including contractors, etc.) would be around . Our economic footprint is considerable: the total value creation per annum exceeds EUR . From our sites in the Netherlands we distribute to over 70 markets worldwide.     2. Mars & sustainability: the world we want tomorrow starts with how we do business today 3. Impact of Mars’ sustainability initiatives  At Mars we truly believe that the world we want tomorrow starts with how we do business today. This is not just a vision, it is our compass for how we interact with the world – keeping one eye firmly on the future, and making choices in the near-term that have an impact without compromising on the long-term changes we want to see.    We know incremental steps will not be enough to reverse the damaging trends of climate change, water scarcity, poverty and other pressing issues. We are taking purposeful action, informed by science and in support of the United Nations’ Sustainable Development Goals (UN SDGs), to grow our business sustainably.  In a spirit of transparency, we publish annually our own sustainability scorecard.1   We applaud the Netherlands Authority for Consumers and Markets (ACM) for its thought leadership in the area of competition law and sustainability – by taking proactive steps to move forward the debate in this area and for the new direction and practical clarity the draft Guidelines on Sustainability Agreements (the Guidelines) bring to the business community. It is imperative that the European Commission together with Competition authorities throughout the EU follow the ACM’s leadership.  As businesses, politicians, regulators and consumers, we are all striving towards the same objective, namely leaving future generations a legacy we can be proud of.  Therefore, we should engage in bold discussions how competition authorities can work with the industry to pursue this goal within the important limits of competition law. This is why, with this submission, we aim to contribute to the broader policy debate around sustainability collaborations, including by identifying areas where further clarifications are needed to advance the current momentum from competition regulators to provide greater clarity and guidance to businesses on sustainability and competition law compliance. In line with the UN SDG 17 (“Partnerships for the Goals”) our observations in this submission are focused on a number of questions and open issues that we would urge the ACM – and, critically, other competition authorities 
Footer Notes 
1 For more details see: www.mars.com/sustainability-plan  

http://www.mars.com/sustainability-plan
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around the world – to consider in order to enable the business community to further innovate and collaborate to meet global sustainability ambitions, whilst maintaining high levels of competition across the markets in which we operate.  3. Impact of Mars’ sustainability initiatives  At Mars we know that our bold ambitions must be matched with actions today. Some of our current initiatives include:  
 Committing to invest  as part of our Sustainable in a Generation plan;  
 Reducing total greenhouse gas emissions across our value chain by 27% by 2025 and by 67% by 2050; 
 Developing packaging that is reusable, recyclable or compostable while decreasing virgin plastic use by 25% by 2025;  
 Meaningfully improving the lives of 1 million people in our value chain to enable them to thrive, for example through programs that help increase farmers’ incomes and financially empower women engaged in cocoa and mint supply chains; and 
 Leveraging and sharing our research to create a better world for pets. 

 
These are just a few examples that underline our ongoing investment in making supply chains more sustainable and ensuring people thrive.  And while it is true that we can successfully launch initiatives and drive change in many parts of our business, we know that the most impactful change cannot be achieved by Mars alone.     In the broad range of sustainability challenges we face, no single company is an island and no single company has infinite resources: joint initiatives will have the biggest positive impact due to increased scale.  The challenges we face require innovative and technically complex solutions, which require collaborative and creative thinking to generate the best possible outcomes. Only through these types of collaboration can we really start to tackle the largest and most complex challenges faced by our generation.   4. Industry-wide collaboration is needed to take rapid action against the challenges of climate change  The most important driver for cross-industry collaboration on sustainability is to support measurable impact to avert the global crises we are facing – these issues do not stop at borders (and therefore, as explained further below, neither should the rules and guidelines policing them). Businesses are an important part of the solution to the world’s sustainability challenges and yet no business is big enough to solve this alone.   The ACM’s Guidelines are an important step in allowing the industry to come together and address the most serious sustainability issues. It is important that there is additional flexibility for joint sustainability projects in the context of competition law.   Especially in the area of climate change and plastic waste, time is of the essence and the joint efforts of businesses in addition to those of legislators need to occur in parallel. Legislation is, moreover, not always able to keep up with innovation, underlining the need for parallel initiatives from companies.   From a business perspective, the initiatives that generate the most significant sustainability benefits often require very significant upfront investments and a high degree of commercial risk (e.g. designing entirely new manufacturing equipment and processes). It is therefore key that such initiatives can be undertaken jointly in order to launch them more quickly and efficiently, and mitigate first mover disadvantages, including free riding.  Absent collaboration, the benefits of such innovation would also be limited to a single company (as businesses seek to protect their initial investment), thus reducing the overall benefits to society.  An example would be attempts at developing fully biodegradable packaging and making it the primary material of choice. In order to move to biodegradable packaging across an entire supply chain, a company would have to invest heavily in new technology and equipment. In many instances, companies rely on third party 
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manufacturers of packaging, these suppliers may refuse to switch to such new processes and machinery unless a critical mass of competitors also sign up to using this type of packaging. Moreover, the production of fully biodegradable packaging is expensive, which could potentially result in end-prices increasing; yet the benefits to the environment would be substantial (and any such increases would be far more limited if the investment costs were shared across the entire industry rather than a single player). Similarly, to achieve effective recycling of flexible plastic packaging, there is a need for large scale investments in recycling infrastructure to fit with the innovative solutions both on recycled materials used and innovations to make the recycled materials re-usable (e.g. virgin plastic coming from plastic recycled through chemical recycling such as pyrolysis).     As the hypothetical example above highlights, collaboration enables businesses to overcome substantial first-mover disadvantages and creates additional benefits of efficiency and speed.  These are hurdles that can be overcome with the negotiation of a carefully designed agreement between competitors. However, without industry collaboration, it is unlikely that a single company would have the technical expertise and know-how to come up with innovative solutions to the broad range of climate changes we are facing, nor would a single company necessarily be able to take on the cost and significant first mover disadvantages associated with such sustainable innovation.    We are aware of concerns that industry collaboration could lead to ‘greenwashing’ of hardcore anticompetitive agreements or that joint initiatives may otherwise disincentivise companies from competing less aggressively on their ‘green credentials’. These concerns can be addressed by, for example, setting minimum targets or agreeing minimum industry-wide standards, thus allowing companies to continue to compete on more innovative or expansive proposals that go beyond these targets/standards.  Moreover, competition authorities’ existing enforcement tools would give them ample scope to take strong and decisive action against genuinely anticompetitive behaviour that is being conducted under the cloak of sustainability.  Lastly, initiatives that are seen as unduly restrictive of competition can also be challenged in civil court.  5. Legal certainty within the ACM’s framework is critical for our business With its draft Guidelines the ACM has made strides in moving forward the debate around the compatibility of competition law and sustainability initiatives – in particular by ensuring its Guidelines move away from laudable but often abstract policy objectives, to a document that has a clear and practical focus.  The worked examples are particularly useful, and we would like to see more of them.   As a business, we also welcome the proposed opportunity to consult informally with the ACM and the indications that the ACM does not intend to pursue fines in bona fide cases where business have sought to follow the Guidelines and/or had consulted early on with the ACM.  This key element should be mirrored by other regulators: informal and open discussions with regulators are critical to achieving rapid and effectively solutions to climate change and other sustainability issues.    To further enhance the effectiveness and usability of the Guidelines, additional clarity is needed on the following principles set out in the Guidelines:   (a) First, guidance on the conditions that must be satisfied for an agreement to be classified as an ‘environmental-damage agreement’; (b) Second, clarity on the geographic scope of the claimed environmental benefits – i.e. whether in the case of environmental agreements only benefits to the society in the Netherlands can be taken into account, or whether the ACM will also take account of benefits outside of the Netherlands (e.g. reducing the environmental impact in emerging markets where raw materials are sourced);  (c) Third, clearer guidance on the appropriate framework for balancing short-term cost/price increases versus long-term sustainability gains (and how businesses should quantify these); and 
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(d) Fourth, further guidance on how the ACM would treat sustainability agreements which limit the choice of products available to consumers in view of the strict legal precedents on “collective refusals to buy”.  Each of these areas is described in further detail in the paragraphs below.   First, the ACM, in its Guidelines, makes a distinction between environmental damage agreements and all other sustainability agreements. Environmental damage agreements are agreements that ‘aim to improve production processes that cause harm to humans, the environment, and nature’. The Guidelines also note that the agreement must contribute to a policy objective that has been laid down in an international or national standard to which the Dutch government is bound.  Mars seeks further clarity on how ‘direct’ or ‘indirect’ the arrangements must relate to environmental damage in other to fall within the first category.  (a) For example: in the context of reducing emissions of pollutants, would an industry-wide agreement to only use recyclable or biodegradable materials in packaging fall within the definition of an environmental-damage agreement, as it would reduce the amount of virgin plastics used in packaging, which may in turn reduce emissions across the supply chain? What about a hypothetical agreement to only manufacture packaging in a single colour, which would result in lower usage of certain chemicals and thus decrease energy usage.  Would this still meet the ACM’s definition of an environmental-damage agreement?   (b) How would the ACM treat ‘blended’ agreements which address both environmental damage objectives (e.g. stopping the use of palm oil to reduce wide-scale deforestation2) and ‘other’ sustainability objectives (e.g. agreeing to pay former producers of palm oil a fair wage to incentivise them to produce other input materials that have a more sustainable footprint)?  The delineation between environmental-damage agreements and other sustainability agreements is insufficiently clear and a clearer definition is needed, including by providing additional examples of different types of environmental-damage agreements, as well as examples of those falling outside of the ACM’s definition.   Second, the guidelines are not clear whether, in the case of environmental-damage agreements, the benefits of only the Dutch society can be taken into account, or if benefits outside of the Netherlands are also considered if they contribute to a policy objective that has been laid down in an international or national standard to which the Dutch government is bound. To take this question one step further: what if the benefits are present completely outside of the Netherlands; could they be taken into account? And is relevant in this respect whether such benefits could also indirectly benefit Dutch society?  Many of Mars’ sustainability initiatives generate significant benefits outside of the Netherlands, but do also contribute towards global standards to which the Netherlands is strongly committed. Examples include initiatives to improve sustainable cocoa production (which is used in the chocolate bars that are produced and sold in the Netherlands). Likewise, initiatives to, for example, reduce emissions and pollutants at manufacturing sites in European countries neighbouring the Netherlands could still indirectly benefit Dutch society. The guidance would benefit from greater clarity on these points.  The question of geographic scope also arises in the context of the proposed consultation mechanism which offers an attractive route for greater transparency and dialogue between the business community and the ACM.  Will consultation be available for initiatives which extend beyond the Dutch society and are pan-European or global in nature?    
Footer Notes 
2  See also the UK Government’s public consultation on legislative proposals which would introduce a due diligence requirement for companies whose supply chains may be contributing to deforestation.  
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Third, how should companies measure long term goals under 101(3) TFEU – either by using shadow prices or through other quantification methods. This is especially true in relation to agreements where it is obvious that society as a whole will reap significant benefits in return, but where those benefits will only accrue over a longer period of time (e.g. improving air quality in our cities, global ocean clean-ups, etc.).  In order to deliver effective sustainability initiatives, we must start looking at the longer-term impact of commercial practices. We would encourage the ACM to provide further clarity around whether it will allow companies to take a long-term view in respect of quantifying positive externalities and, if so, how long a term is deemed appropriate.    Fourth, the business community needs further guidance on the ACM’s (and other European competition authorities’) stance in relation to collective boycotts, especially in the context of environmental-damage agreements. The guidelines, at paragraph 10, refer to collective refusals to buy as falling within the scope of the cartel prohibition. In Chapter 4, the ACM subsequently suggests that agreements aimed at improving product quality and that “certain products or products that are produced in a less sustainable manner are no longer sold” may fall outside the cartel prohibition if they do not appreciably affect price and/or product diversity. As an example, the ACM notes that it may be lawful to agree to “no longer using a certain type of packaging”.3 It would be helpful if the guidelines further clarify under what circumstances agreements not to purchase or sell certain products are allowed and not allowed.   Agreements not to purchase certain products which are produced in a manner that is very damaging to the environment or which are otherwise not sustainable can be an important tool to promote more sustainable supply chains with a meaningful impact. For example: deforestation poses a very serious threat to the environment, yet a hypothetical agreement between competitors to refuse to buy from companies engaging in such practices could likely be construed as a collective boycott. How would the ACM view such arrangements? Would the same approach be adopted for ‘other’ sustainability agreements (i.e. outside of the environmental damage agreement definition)?  For example, agreements to refuse to source from manufacturers or suppliers who do not pay a basic minimum wage or who refuse to implement systems to prevent and address child labour?  6. Policy coherence and cross-agency alignment beyond the Netherlands is key  We consider international coherence and cross-agency alignment to be the most fundamental “gap” in the current policy debate.  While we applaud the ACM for its concrete and practically focussed Guidelines, these will have limited practical relevance for global businesses like ours, if their impact and applicability is limited solely to the Netherlands.4 And indeed, as explained in Section 4 above, sustainability initiatives should be cross-border, and ideally global, if we are to achieve meaningful change in our time.     Absent a consistent European approach, the ACM’s proposals may not provide for sufficient legal certainty and comfort that internationally operating businesses like ours need.  Specifically, Art. 6 of the Dutch Competition Act is substantively equivalent to Art. 101 TFEU and the ACM must interpret Dutch competition law in a manner that is consistent with Union law.  This begs the question of whether the European Courts, if called upon, would support an interpretation of Art. 101 TFEU along the lines set out in the ACM’s draft Guidelines. The same uncertainty applies in relation to sustainability initiatives that have a cross-border effect which become subject to an assessment by the ACM and/or which are challenged in Dutch courts, whereby Art. 101 TFEU needs to be applied.  Similarly, cross-border scenarios may also end up being assessed by other National Competition Authorities (NCAs). Any flexibility offered by the ACM will be of little value if other jurisdictions apply a different approach. Unless and until it is clear that there would be support from the European Commission and the European Courts for the ACM’s proposals, there remains uncertainty and internationally operating companies may not be able to benefit from the full scope of the ACM’s guidance as a result.   
Footer Notes 
3  More specifically para. 21 and example 2 on page 9. 4  We note that the Greek Competition Authority is also currently considering the adoption of sustainability guidelines, following a process of public consultation with the industry and other stakeholders, and the preparation of concrete proposals as to the design and development of the competition law sustainability sandbox. We are aware that other competition authorities are considering the sustainability topic as well. 
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 In view of the above, we would welcome further clarity from the ACM as regards the legal analysis underpinning its interpretation of Art. 101(3) TFEU and any indications of support for the ACM’s analysis outside of the Netherlands. At a minimum, the ACM’s proposals would need to be endorsed at a European level to ensure that they achieve their intended impact.5 There are clear legal grounds on which the European Commission and other NCAs could do so, since broader sustainability development objectives are firmly enshrined in the EU Treaties.6  We would strongly encourage the ACM and other NCAs to contribute to the forthcoming consultation announced by Commissioner Vestager on this very theme, to which we also intend to respond in due course.  Ideally, the outcomes of the Dutch and European consultation procedures would result in an as uniform approach as possible.  7. Conclusion  We applaud the ACM for its bold steps in driving change in the area of competition law and sustainability.  Sustainability is a business-critical issue for Mars as we continue to strive towards achieving commercial success in a way that ensures a better planet for the next generation. We would welcome the opportunity to engage further with the ACM as it develops its innovative guidance and practice in this important area.    
 
 
 
 

 
     

Vice President Public Affairs Europa   Associate General Counsel   

Footer Notes 
5  Mars notes the announcement from Commissioner Vestager on 22 September, confirming that the European Commission will publish calls for contributions from interested stakeholders in the next few weeks on how competition rules can complement sustainability initiatives. We understand that the Commission is considering adding clarity to its horizontal agreements guidance and potentially issuing comfort letters to companies on sustainability initiatives.  6  To illustrate, the economic, social and environmental aspects of sustainable development are highlighted in Article 3(3) of the Treaty on European Union. Moreover, Article 11 of the Treaty on the Functioning of the European Union (TFEU) refers to an effective incorporation of the requirements of environmental protection in policies and measures with the aim to promote sustainable development and Vestager explicitly indicated that competition policy should contribute to this incorporation: “all of Europe’s policies – including competition policy – will have their role to play” in achieving the aims of the European Green Deal.” https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/11886-Evaluation-of-EU-competition-rules-on-horizontal-agreements. 
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